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CITY OF BUSSELTON 

MEETING NOTICE AND AGENDA – 10 MAY 2023 
 

 
 

TO: THE MAYOR AND COUNCILLORS 
 
 
NOTICE is given that a meeting of the Policy and Legislation Committee will be held in the 
Council Chambers, Administration Building, Southern Drive, Busselton on Wednesday, 10 May 
2023, commencing at 10.30am. 
 
The attendance of Committee Members is respectfully requested. 

 

 

DISCLAIMER 

Statements or decisions made at Council meetings or briefings should not be relied on (or 
acted upon) by an applicant or any other person or entity until subsequent written notification 
has been given by or received from the City of Busselton. Without derogating from the 
generality of the above, approval of planning applications and building permits and acceptance 
of tenders and quotations will only become effective once written notice to that effect has 
been given to relevant parties. The City of Busselton expressly disclaims any liability for any 
loss arising from any person or body relying on any statement or decision made during a 
Council meeting or briefing. 
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1. DECLARATION OF OPENING, ACKNOWLEDGEMENT OF COUNTRY AND ANNOUNCEMENT 
OF VISITORS 

 

2. ATTENDANCE   

Apologies  
 

3. PUBLIC QUESTION TIME  

 

4. DISCLOSURE OF INTERESTS 

 

5. CONFIRMATION AND RECEIPT OF MINUTES 

5.1 Minutes of the Policy and Legislation Committee Meeting held 1 March 2023 

RECOMMENDATION 

That the Minutes of the Policy and Legislation Committee Meeting held 1 March 2023 be 
confirmed as a true and correct record. 

   



Policy and Legislation Committee 5 10 May 2023  

 

6. REPORTS 

6.1 COUNCIL POLICY REVIEW: EVENTS 

STRATEGIC THEME LEADERSHIP - A Council that connects with the community and is 
accountable in its decision making. 

STRATEGIC PRIORITY 4.2 Deliver governance systems that facilitate open, ethical and 
transparent decision making. 

SUBJECT INDEX Council Policies 
BUSINESS UNIT Governance Services  
REPORTING OFFICER Governance Coordinator - Emma Heys 

Events Coordinator - Peta Pulford  
AUTHORISING OFFICER Acting Director, Community and Commercial Services - Dave Goodwin  
NATURE OF DECISION Executive: Substantial direction setting, including adopting budgets, 

strategies, plans and policies (excluding local planning policies); 
funding, donations and sponsorships; reviewing committee 
recommendations 

VOTING REQUIREMENT Simple Majority  
ATTACHMENTS Attachment A Proposed Council Policy: Events⇩  

Attachment B Current Council Policy: Events⇩  
Attachment C Tracked Changes Proposed Policy: Events (for 

reference only)⇩   
   
This item was considered by Council at its Ordinary meeting of 15 March 2023, with the Policy 
and Legislation Committee recommending to the Council as follows: 

COMMITTEE RECOMMENDATION 

That the Council adopts the amended Council policy: Events (the Policy) (Attachment A) to replace 
the current policy (Attachment B) inclusive of Committee amendments to paragraph 5.8 (g) to read 
as follows: 

5.8 (g)  For markets specifically, preference will be given to markets: 

  i.  Being run for a charitable or community purpose; and 

ii.  In all cases, it will be a condition of approval that successful applicants should take all 
reasonable steps to ensure that a majority of stalls offer local produce and artisan 
goods, and that stalls do not offer for sale items the same or significantly similar to 
those offered for sale by surrounding businesses.  

 
The recommendation, which differed to the officer recommendation, was proposed by the 
Committee in order to make amendments to the Policy which further clarified requirements in 
relation to the approval of markets to lessen the impact on surrounding businesses. 

At the Ordinary Council meeting of 15 March 2023, the Committee Recommendation lapsed for 
want of a mover.  The following foreshadowed alternative was then moved by Cr Ryan, seconded 
Cr Riccelli 

SUBSTANTIVE MOTION 

That the Council adopts the amended Council policy: Events (the Policy) (Attachment A) to replace 
the current policy (Attachment B) inclusive Committee of amendments to paragraph 5.8 (g) to read 
as follows:  

5.8 (g)   For markets specifically, preference will be given to markets being run for a charitable 
or community purpose. 
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5.9  In all cases, it will be a condition of approval that successful applicants should take all 
reasonable steps to ensure that a majority of stalls: 

i.  offer local produce and artisan goods, and  

ii.  do not offer for sale items the same or significantly similar to those offered for 
sale by surrounding businesses.  

 
During debate on this substantive motion, the Council, in accordance with clause 11.5(1)(a) of the 
City of Busselton Standing Orders Local Law 2018, referred the item to the 10 May 2023 Policy and 
Legislation Committee meeting for consideration.  
 
The item, as originally presented to the Committee, is therefore presented below for the 
Committee to determine a further recommendation to Council: 

OFFICER RECOMMENDATION 

That the Council adopts the amended Council policy: Events (the Policy) (Attachment A) to 
replace the current policy (Attachment B). 

 
EXECUTIVE SUMMARY 

This report presents an amended Council policy: Events (the Policy) (Attachment A), with the Policy 
having been reviewed as part of the City’s ongoing review of it Council policies. Officers are 
recommending the Policy replace the current Council policy contained in Attachment B.  

BACKGROUND 

It is the function of the Policy and Legislation Committee to consider new and review existing Council 
policies. The City’s Policy Framework sets out an ongoing cycle of policy review, whereby all policies 
of the Council will be reviewed at least every 3 years, with the aim of determining the ongoing 
strategic importance and applicability of the policy. 
 
The original Events policy was adopted by Council on 12 April 2006 to improve management of the 
event application and approval process.  The policy was part of an overall events application package 
developed to help inform applicants about the various approvals required and to assist the City to 
meet its legislative responsibilities. 
 
The policy was further reviewed in September 2016 to include reference to the objectives and goals 
of the Events Strategy prepared in April 2012, and to document improvements in the event 
application process.  
 
Most recently the Policy was reviewed in January 2020 and amended in response to amendments to 
the Local Government Act 1995 (the Act) requiring all local governments to adopt a policy that deals 
with matters relating to the attendance of council members and the CEO at events.   

OFFICER COMMENT 

The attraction, development and promotion of events is a key strategic objective for the City of 
Busselton, with events an important contributor to the achievement of a robust and prosperous 
economy, and the creation of vibrant places and an inclusive community.   
 
In recognition of events as a strategic driver the City has adopted the brand ‘Events Capital WA’ and 
developed an Events Strategy. Events are considered to be either a Hallmark, Major, Regional or 
Community events dependant on their ability to achieve the City’s objectives.  The Policy outlines the 
criteria to be considered in relation to 5.90A of the Act and the approval of attendance of Councillors 
and the CEO at events.  
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Amendments to the Policy include an updated list of pre-authorised events, which align to the 
recommendations of the Business Development, Events and Marketing Program (previously MERG) 
and the Events Strategy.  Additionally, amendments have been made to the provision for markets, 
with the maximum allowable markets to be held at Lions Park, Dunsborough reduced from one per 
Saturday to two per month; and with any additional markets in Dunsborough to be held at the 
Dunsborough Playing Fields or Dunsborough Foreshore. 

Statutory Environment 

In accordance with Section 2.7(2)(b) of the Local Government Act 1995 it is the role of the Council to 
determine the local government’s policies.  The Council does this on the recommendation of a 
Committee it has established in accordance with Section 5.8 of the Act.   
 
The Policy also deals with attendance at events by Councillors and the CEO. The relevant sections of 
the Act are detailed below: 
 

5.62  Closely associated persons 

(1) For the purposes of this Subdivision a person is to be treated as being closely 
associated with a relevant person if — 

…. 

(eb)     the relevant person is a council member and the person has given a gift to 
which this paragraph applies to the relevant person since the relevant 
person was last elected; or 

(ec)    the relevant person is a CEO and the person has given a gift to which this 
paragraph applies to the relevant person since the relevant person was last 
employed (or appointed to act) in the position of CEO; 

 
(1A)  Subsection (1)(eb) and (ec) apply to a gift if — 

(a)  either — 

(i)  the amount of the gift exceeds the amount prescribed for the 
purposes of this subsection; or  

(ii)  the gift is 1 of 2 or more gifts made by 1 person to the relevant person 
at any time during a year and the sum of the amounts of those 2 or 
more gifts exceeds the amount prescribed for the purposes of this 
subsection; and 

(b)  the gift is not an excluded gift under subsection (1B). 
 
(1B)  A gift is an excluded gift — 

(a)  if — 

(i)  the gift is a ticket to, or otherwise relates to the relevant person’s 
attendance at, an event as defined in section 5.90A(1); and 

(ii)  the local government approves, in accordance with the local 
government’s policy under section 5.90A, the relevant person’s 
attendance at the event; 

 
5.90A. Policy for attendance at events 

(1) In this section — 

event includes the following — 

(a)  a concert; 
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(b)  a conference; 

(c)  a function; 

(d)  a sporting event; 
(e)  an occasion of a kind prescribed for the purposes of this definition. 

 
(2)  A local government must prepare and adopt* a policy that deals with matters 

relating to the attendance of council members and the CEO at events, including — 

(a)  the provision of tickets to events; and 

(b)  payments in respect of attendance; and 

(c)  approval of attendance by the local government and criteria for approval; 
and 

(d)  any prescribed matter. 

Relevant Plans and Policies  

The officer recommendation aligns to the City’s Events Strategy.  

Financial Implications  

There are no financial implications associated with the officer recommendation. 

Stakeholder Consultation 

No external stakeholder consultation was required or undertaken in relation to this matter. 

Risk Assessment  

An assessment of the potential implications of implementing the officer recommendation has been 
undertaken using the City’s risk management framework, with risks assessed taking into account any 
controls already in place.No risks of a medium or greater level have been identified. 

Options  

As an alternative to the proposed recommendation the Council could choose to not adopted the 
proposed Policy or to include further amendments. 

CONCLUSION 

Council policy: Events, has been reviewed in accordance with the City’s ongoing review of its Council 
policies and is recommended for adoption.  

TIMELINE FOR IMPLEMENTATION OF OFFICER RECOMMENDATION 

The Policy will be placed on the City’s website within one week of adoption.  
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6.2 PROPOSED LOCAL PLANNING POLICY: IDENTIFICATION OF COMPLEX DEVELOPMENT 
APPLICATIONS - CONSIDERATION OF ADOPTION FOR ADVERTISING 

STRATEGIC THEME LEADERSHIP - A Council that connects with the community and is 
accountable in its decision making. 

STRATEGIC PRIORITY 4.2 Deliver governance systems that facilitate open, ethical and 
transparent decision making. 

SUBJECT INDEX Local Planning Policies 
BUSINESS UNIT Planning and Development Services  
REPORTING OFFICER Director Planning and Development Services - Paul Needham 

Manager Development Services - Joanna Wilson  
AUTHORISING OFFICER Director Planning and Development Services - Paul Needham  
NATURE OF DECISION Legislative: adoption of “legislative documents” such as local laws, 

local planning schemes and local planning policies 
VOTING REQUIREMENT Simple Majority  
ATTACHMENTS Attachment A Draft Local Planning Policy: Complex Development 

Applications⇩  
Attachment B Applications over $2M ECD - 2021 and 2022⇩  
Attachment C Zoning Table with 'A' uses highlighted⇩   

   
OFFICER RECOMMENDATION 

That the Council, pursuant to clauses 3 and 4 of Schedule 2 of the Planning and Development 
(Local Planning Schemes) Regulations 2015, prepare and advertise Draft Local Planning Policy: 
Complex Development Applications (the Draft Policy) (Attachment A) as a draft local planning 
policy.  

EXECUTIVE SUMMARY 

The Council is asked to consider adopting, as a draft for advertising, a new local planning policy that 
would identify, in addition to what is set out in State level regulation, the scope of development 
applications to be identified as ‘complex applications’.   
 
Complex applications must be advertised for public comment before being determined, and the 
breadth and duration of the advertising process is longer than is the case for non-complex 
applications.  
 
The aim is to ensure that applications that are likely to be of significant community interest and/or 
strategic importance would be subject of longer and broader advertising/consultation processes than 
would be the case in the absence of a policy.  

BACKGROUND 

The Council is asked to consider adopting, as a draft for advertising, a new local planning policy that 
would identify, in addition to those set out in State level regulation, the scope of development 
applications to be identified as ‘complex applications’. State level regulation only identifies what are 
known as ‘use-not-listed’ applications as complex applications.  
 
A use-not-listed is as set out in clause 3.4.2 of the City of Busselton Local Planning Scheme No. 21 
(‘Scheme’), and arises where an application is;  

“in respect of a use that is not specifically referred to in the zoning table and…cannot 
reasonably be determined as falling within a use class referred to in the zoning table”.  

Applications for uses-not-listed are quite unusual and very small in number, with perhaps the key 
example in the City of Busselton being display homes or display home villages.  
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State level regulation does, however, explicitly allow local governments to adopt local planning 
policies that identify other types or forms of applications as complex applications. That is set out in 
part (b) of the definition of complex application. That definition forms part of clause 1 (‘terms used’) 
of Schedule 2 (the ‘Deemed Provisions’) of the Planning and Development (Local Planning Schemes) 
Regulations 2015 (‘Regulations’). The Deemed Provisions are incorporated into all local government 
town planning schemes in Western Australia and, in the event of any conflict between the Deemed 
Provisions and a local government town planning scheme, the Deemed Provisions prevail. 
 
Where an application is identified as a complex application, it must be advertised for a period of 28 
days, and must be advertised by:  

(1)  the publication of a notice on the City’s website;  

(2)  by giving notice to owners and occupiers of land in the vicinity of the site; and  

(3)  by the placement of a sign on the site.  

Where an application is not a complex application, if it needs to be advertised, it can only be 
advertised for a period of 14 days, and does not need to be advertised through all three means. Note 
that non-complex applications can be advertised for longer periods, but only with the agreement of 
the applicant.  
 
Both complex and other applications can also be advertised in other ways, such as through 
advertising in a newspaper, or through notices on social media. It should be noted that applications 
of a single residential nature, including outbuildings, that require discretion around matters such as 
setbacks, are usually only advertised through the sending of a notice to potentially affected 
neighbours, and are not advertised more broadly.  

OFFICER COMMENT 

It is considered that, where an application has the potential to be of significant community interest 
or strategic importance, an advertising period of greater than 14 days is appropriate – with the 28 
day period for complex applications being seen as a more appropriate period. It is also considered 
appropriate that such applications are not only advertised through the sending of notices to the 
owners and occupiers of land in the vicinity. It is considered that such applications should be 
advertised more broadly, providing greater opportunity for others in the community to become 
aware of the applications and make submissions. The publishing of a notice on the City’s website and 
the placement of a sign on site can assist in providing that opportunity.  
 
Further, in most cases such applications will need to be referred for comment to one or more State 
agencies, and the Deemed Provisions give those agencies 42 days in which to provide comment to 
the local government. As such, in most cases a 28 day public advertising period will not add to the 
total time required to assess the application. It is also worth noting that the City’s normal practice in 
any case is to accept late submissions up to the point where it becomes impracticable to do so (i.e. 
once a decision has been made or, in the case of an application to be determined by the Council or a 
Development Assessment Panel, once the report on the application has been substantially drafted).  
 
In addition, in terms of the key rationale for a local planning policy that identifies additional 
development applications to be ‘complex applications’, it is considered that most of the applications 
that have the potential to be of significant community interest or strategic importance are not for a 
use-not-listed (and as already noted, such applications are in fact quite rare). Given that, it is clearly 
appropriate to treat some other types of applications as complex.  
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As already noted, the Deemed Provisions do allow applications other than use-not-listed applications 
to be treated as complex applications in the absence of a local planning policy, but only with the 
agreement of the applicant. Until recently, where officers identified that broader and longer 
advertising was appropriate, most applicants have agreed to their applications being treated as 
complex applications, meaning that a local planning policy had not been required. In more recent 
times, however, there have been cases where applicants have not agreed, and that has triggered the 
work to develop the draft local planning policy.  
 
The Draft Policy (Attachment A) proposes that the following types of applications be identified as 
complex applications (meeting any one of the following criteria would identify an application as 
complex - although note that many applications may meet two or more of the criteria) - 

1. Any applications lodged for determination by a Development Assessment Panel (DAP). 

2. Any applications for development to a value of more than $2M estimated cost of 
development, other than applications for entirely permitted (‘P’) land uses, or a 
Warehouse/Storage, Single Houses or less than 10 Grouped Dwellings. 

3. Any application for a land use that must be advertised (i.e. an ‘A’ use). 

4. Any application to extend, alter or change a non-conforming use.  

5. Any application for land within a ‘Development Zone’ (either the ‘Urban Development’ 
or ‘Industrial Development’ Zone’) that is not consistent with an adopted Structure Plan, 
or where there is no adopted Structure Plan. 

6. Any application for a Child Care Centre within 100 metres of any residential dwelling. 
 
The Draft Policy, however, does set out that certain types of applications are not identified as complex, 
even if they meet the criteria described above - 

1. An application to amend or cancel a development approval. 

2. The reconsideration of an application that is subject of an application for review 
(‘appeal’) with the State Administrative Tribunal (SAT). 

3. Relatively minor development, unlikely to generate significant community interest or be 
of strategic importance.  

 
In preparing the Draft Policy, officers have reviewed and considered local planning policies adopted 
by some other local governments, but have not based the Draft Policy on any other particular 
example. In part that reflects the fact that the variety, complexity and volume of development 
applications received by the City is greater than that experienced by most other local governments in 
Western Australia.  
 
A description of and rationale for the identification of each of the types of applications proposed is 
set out below, as is the rationale for the proposed exclusions. There is also some commentary 
around an aspect of the Draft Policy that proposes some advertising requirements that reflect 
existing practice, but which are in addition to the minimum requirements set out in the Deemed 
Provisions.  
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DAP applications 

Applications lodged for determination by a DAP consist of both ‘mandatory’ DAP applications (with 
an estimated cost of development over $10M) and ‘optional DAP applications (with an estimated 
cost of development over $2M). Some forms of development are, however, excluded – 

1. Development of Warehouse/Storage (but only with respect to the mandatory 
application threshold); and 

2. Development of a Single House, or less than 10 Grouped or Multiple Dwellings. 
 
Whilst, if the number of DAP applications was to expand significantly in future, some reconsideration 
may be required, at this stage it is considered appropriate that all DAP applications be identified as 
complex. That is because mandatory DAP applications always involve a relatively high level of 
investment, and in many cases where applicants lodge optional DAP applications, it will be because 
the applicants expect that the application may generate significant community interest.  
 
The identification of DAP applications as complex is set out in 4.1.1 in the Draft Policy. 
 
$2M value threshold 

Subject to most of the same exclusions as the State has applied to identifying the DAP application 
thresholds, it is proposed that other applications with an estimated cost of development over $2M 
also be identified as complex. An exclusion for Multiple Dwelling developments (i.e. flats or 
apartments) over $2M in cost but which consist of less than 10 dwellings is not, however, proposed. 
As Multiple Dwelling developments that cost less than $2M to develop are unlikely, and would likely 
consist of substantially less than 10 dwellings if they did arise, that means that any significant 
Multiple Dwelling application would be complex.  
 
The key rationale for the $2M value threshold proposed is that such applications are reasonably 
likely to generate significant community interest or be of strategic importance. A secondary rationale 
for the $2M value threshold is also to avoid a situation where an applicant decides not to lodge an 
application for DAP determination as a means of avoiding a broader and longer advertising process.  
 
In future, as costs of development escalate with inflation, an adjustment to the $2M value threshold 
would be appropriate. For reasons of simplicity and legibility, however, it is not proposed that the 
policy include an automatic indexation provision. A report identifying all development applications 
with an estimated cost of development greater than $2M received during the last two complete 
calendar years is provided as Attachment B. 
 
The $2M value threshold for complex applications is set out in 4.1.2 of the Draft Policy.  
 
‘A’ land uses 

It is also proposed that all applications for ‘A’ land uses, which the Scheme requires must be 
advertised before a decision is made, also be identified as complex. In drafting the Scheme and 
identifying some land uses in some Zones as ‘A’ land uses, a decision has already been made that a 
higher level of community engagement may be required than for other applications – and that is the 
key rationale for this aspect of the Draft Policy.  
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Attachment C is a copy of the Zoning Table from the Scheme, with all land uses that are treated as an 
A use in one or more of the Zones highlighted. Some of the key ‘A’ land uses are – 

1. Animal Establishment (e.g. a dog kennels) in the Rural Residential and Rural Landscape 
Zones; 

2. Brewery in all of the Zones in which it is permissible, other than the Industry Zones; 

3. Caravan Park in the Rural and Viticulture & Tourism Zones; 

4. Child Care Premises in the Residential, Rural-Residential, Viticulture & Tourism Zones 
and Tourism Zones; 

5. Educational Establishment in the Residential Zone; 

6. Holiday (Multiple/Grouped Dwelling) in all of the Zones in which it is permissible; 

7. Hotel in all of the Zones in which it is permissible; 

8. Industry Extractive in all of the Zones in which it is permissible; 

9. Medical Centre in the Residential Zone; 

10. Nightclub in all of the Zones in which it is permissible; 

11. Place of Worship in the Residential, Rural, Viticulture & Tourism and Rural Residential 
Zones; 

12. Tavern in all of the Zones in which it is permissible; and 

13. Wind Farm in all of the Zones in which it is permissible.  
 
The identification of applications for ‘A’ land uses as complex is set out in 4.1.3 of the Draft Policy.  
 
Non-conforming uses 

A non-conforming use is one that either did not require development approval or has lawfully 
received development approval in the past, but due to subsequent changes in the planning 
framework, would be a prohibited land use now, and no longer capable of receiving development 
approval if applied for today. Clause 3.11 of the Scheme provides that non-conforming uses enjoy 
‘non-conforming use rights’, which allow for the continuation of the use, and also provide a right to 
apply to alter, extend or change the development.  
 
An application to alter, extend or change a non-conforming use (i.e. to change from one non-
conforming use to another) is, by definition, an application to undertake development that could not 
otherwise be approved on the subject site or, in most but not all cases, other land in the vicinity. As 
such, it is considered more likely than would otherwise be the case that it would be an application 
that would generate significant community interest or be of strategic importance – and that is the 
key reason why it is proposed that such applications be identified as complex. 
 
The identification of applications for non-conforming uses as complex is set out in 4.1.4 of the Draft 
Policy.  
 
Applications subject of, or not consistent with, a Structure Plan 

Land in urban growth areas is usually in the ‘Urban Development’ Zone, and the zoning and other 
land use controls are generally set out in a Structure Plan (noting that a Structure Plan guides future 
subdivision and zoning – and in the case of a Precinct Structure Plan, can also guide future 
development). The same is true for land in the ‘Industrial Development’ Zone – noting the only land 
currently in that Zone is the planned, but not yet commenced, ‘Airport North’ industrial area.  
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Structure Plans do not include or incorporate the Zoning Table as such, and in effect all land uses are 
discretionary (‘D’) land uses – and there are no prohibited (‘X’), permitted (‘P’) or advertised (‘A’) 
land uses as such. The fact that there are no prohibited uses also means there are no non-
conforming uses. Applications can also be lodged before a Structure Plan has actually been lodged or 
approved.  
 
The effect of the above is that applications can be lodged either before there is any specific land-use 
guidance or controls, or for what are proposed, in time, to be identified as prohibited land uses. 
There is a high likelihood that such applications would be of strategic importance – most often that 
approval could be inconsistent with and undermine strategic direction. Given that, it is considered 
that applications that are inconsistent with a Structure Plan, or which relate to land for which a 
Structure Plan is required but has not yet been adopted, should also be treated as complex.  
 
It is also proposed, however, that inclusions and exclusions for ‘A’, ‘P’ and some specific land uses 
also apply where there is an adopted Structure Plan, consistent with what would apply if land subject 
of an adopted Structure Plan was zoned in accordance with that plan. Once land subject of a 
Structure Plan has been subdivided, the Deemed Provisions and current practice require that the 
land is subject of a ‘Basic Amendment’ to remove the land from the Urban Development or Industrial 
Development Zone, and to instead zone the land as per the proposed zoning shown on the Structure 
Plan.  
 
The identification of the application types described above as complex is set out in 4.1.2 (b), 4.1.3 (b) 
and 4.1.5 of the Draft Policy.  
 
Exclusions 

Some exclusions to the scope of complex applications outlined above are proposed in part 4.2 of the 
Draft Policy -  

1. An application to amend or cancel a development approval. 

2. The reconsideration of an application that is subject of an application for review 
(‘appeal’) with the State Administrative Tribunal (SAT). 

3. Relatively minor development, unlikely to generate significant community interest or be 
of strategic importance.  

 
An application to amend or cancel a development approval is made pursuant to clause 77 of the 
Deemed Provisions. Applications to cancel a development approval are very rare, but applications to 
amend are fairly common, especially for more significant developments.  
 
Clause 77 (2) sets out that an application to amend or cancel is to be assessed as if it was a new 
application, but clause 77 (3) allows the local government to waive or vary a requirement that would 
apply to a new application. The intent of clause 77 (3) is, in substantial part, to allow applications to 
amend approvals to be assessed in a reasonably efficient fashion, with the local government being 
granted discretion to not advertise amendments or seek input from State agencies where it is 
considered that the amendment is unlikely to create any new issues requiring consideration. Usually, 
applications to amend involve relatively minor changes to approvals, and no further advertising is 
considered necessary.  
 
The Draft Policy would not, however, mean that applications to amend could not be advertised if it 
was seen as appropriate to do so. Also, if considered appropriate, because the local government has 
the discretion to vary a requirement, the City could therefore advertise an application to amend as a 
complex application if considered appropriate, notwithstanding the policy.  
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Conversely, even in the absence of this aspect of the Draft Policy, clause 77 (3) would still allow the 
local government to vary the advertising requirement for an application that the Draft Policy 
identifies as being complex, and either not advertise at all, or advertise as per a non-complex 
application. As most applications to amend are not advertised at all, though, it is seen as more 
transparent to not identify applications to amend as complex in the policy – making it clear that they 
will generally not be advertised as complex applications.  
 
With respect to an application that is subject of an application for review with the SAT and that is 
being reconsidered, depending on the circumstances, reconsideration could be by City officers acting 
under delegation, by the Council or by a DAP. Reconsideration may also involve the application as 
previously considered without change, or an application that has been modified to a lesser or greater 
degree. If the application has been modified, however, it would almost invariably be modification(s) 
designed to address issues raised as a result of advertising the application.  
 
In such a context, it is considered that further advertising would often not be necessary or 
appropriate. The Draft Policy would, however, not preclude further advertising (or referral to State 
agencies) where it was considered appropriate. Also, if the decision-maker felt that more extensive 
advertising was appropriate, that could be identified and agreed with the applicant as part of the SAT 
process.  
 
The final exclusion is for relatively minor development, such as an addition to an existing approved 
development, or a minor component of a development in a Zone where that use is an ‘A’ use. 
Consideration was given to including some further detail around this aspect of the Draft Policy, but 
doing so was not seen as appropriate, mostly because of the diversity of applications that may be 
received, and the capacity for applicants to break applications down into smaller components, 
pursued via separate applications, to avoid the complex application advertising requirements.  
 
It should be noted that, whilst different decision-makers can form different views on the exercise of 
the same discretionary power, other than for uses-not-listed, at the present time the identification of 
complex applications is currently an entirely discretionary matter, and subject to the agreement of 
the applicant, and the Draft Policy would reduce the extent of discretion required, and remove the 
need to obtain applicant agreement, even with the inclusion of part 4.2 (c).  
 
Child care centres 

Child Care Premises is an ‘A’ use in the Residential, Rural-Residential, Viticulture & Tourism Zones 
and Tourism Zones, but a ‘D’ use in the Rural, Service Commercial and the various Centre Zones. In 
some but not all cases, the development of a new Child Care Premises would also entail development 
over $2M in value. As a result, given parts 4.1.1, 4.1.2 and 4.1.3 of the Draft Policy, most applications 
for new child care centres would be identified as complex.  
 
There is a possibility, however, that an application for a new child care centre may arise in one of the 
Zones where it is a ‘D’ use and with a development value below $2M, but also be in close proximity 
to one or more dwellings – meaning that consideration of potential noise impacts would be required. 
As a result, part 4.1.6 has been included in the Draft Policy, identifying any application for a Child 
Care Premises within 100 metres of a dwelling as complex.  
 
Additional advertising requirements 

In part 4.3 of the Draft Policy, two additional advertising requirements for complex applications are 
also set out, being the publication of a notice in a newspaper circulating in the District, as well as a 
notice on social media. It is seen as appropriate that those additional means are used with complex 
applications.  
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Statutory Environment 

The officer recommendation supports the general function of a local government under the Local 
Government Act 1995 to provide for the good government of persons in its district.  

Relevant Plans and Policies  

The Community Engagement Council Policy has been considered in the preparation of this report.  

Financial Implications  

There are no significant financial implications associated with the officer recommendation. 

Stakeholder Consultation 

Draft local planning policies are required to be advertised for a period of a minimum of 21 days 
before being considered for final adoption by the Council. The Deemed Provisions also require that a 
copy of a draft policy is available on the City’s website and available at the City’s office during the 
advertising period. It is envisaged that the advertising period would be a minimum of 28 days, and 
that the Draft Policy would also be advertised via a newspaper notice and direct correspondence to 
key community groups (e.g. PLGLOA, DDPA).  

Risk Assessment  

An assessment of the potential implications of implementing the officer recommendation has been 
undertaken using the City’s risk management framework, with risks assessed taking into account any 
controls already in place. No risks of a medium or greater level have been identified. 

Options  

As an alternative to the proposed recommendation the Council could - 

1. Not adopt the Draft Policy; or 

2. Modify the Draft Policy prior to adoption as a draft for advertising purposes.  

CONCLUSION 

It is considered that the draft policy, if adopted in final form, would help ensure that applications 
that are likely to be of significant community interest and/or strategic importance would be subject 
of longer and broader advertising/consultation processes than would be the case in the absence of 
the policy. That is considered to be appropriate and, as such, it is recommended that the Council 
adopt the Draft Policy for advertising.  

TIMELINE FOR IMPLEMENTATION OF OFFICER RECOMMENDATION 

It is envisaged that advertising would commence in July, with a view to the Draft Policy being further 
considered by the Policy & Legislation Committee in September and the Council in October.   
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6.2 Attachment A Draft Local Planning Policy 
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6.2 Attachment A Draft Local Planning Policy 
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6.2 Attachment B Applications over $2M ECD - 2021 and 2022 
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6.2 Attachment B Applications over $2M ECD - 2021 and 2022 
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6.2 Attachment C Zoning Table with 'A' uses highlighted 
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6.2 Attachment C Zoning Table with 'A' uses highlighted 
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6.3 CONSOLIDATED PARKING SCHEME AMENDMENT - PROWSE WAY, DUNSBOROUGH 

STRATEGIC THEME LIFESTYLE - A place that is relaxed, safe and friendly with services and 
facilities that support healthy lifestyles and wellbeing 

STRATEGIC PRIORITY 2.10 Provide local road networks that allow for the safe movement of 
people through the District. 

SUBJECT INDEX Consolidated Parking Scheme 
BUSINESS UNIT Ranger Services  
REPORTING OFFICER Ranger & Emergency Services Coordinator - Ian McDowell  
AUTHORISING OFFICER Director Planning and Development Services - Paul Needham  
NATURE OF DECISION Executive: Substantial direction setting, including adopting budgets, 

strategies, plans and policies (excluding local planning policies); 
funding, donations and sponsorships; reviewing committee 
recommendations 

VOTING REQUIREMENT Simple Majority  
ATTACHMENTS Attachment A Line Marking and Sign Installation Layout Plan: No 

Stopping Road or Verge (adjacent to 17 Prowse Way)⇩ 

  
   
OFFICER RECOMMENDATION 

That the Council: 

1. Resolves, pursuant to clause 2.1(1)(a) of the City of Busselton Parking Local Law 2020, that 
the bend abutting 17 Prowse Way, Dunsborough be determined a no-stopping road or 
verge area as shown in the attached Line Marking and Sign Installation Plan (Attachment 
A); 

2. Notes: 

(a) that the resolution will take affect after the giving of public notice by the CEO; and 

(b) the Consolidated Parking Scheme will be amended to reflect the resolution. 

EXECUTIVE SUMMARY 

The Consolidated Parking Scheme (CPS) is an administrative document including a series of maps that 
details vehicle parking restrictions across the District. Restrictions include no stopping zones. 
 
This report seeks to establish a no-stopping zone, road or verge, on the bend adjacent to 17 Prowse 
Way, Dunsborough. The extent of the no-stopping zone is shown on the linemarking and sign 
installation layout plan at Attachment A.  
 
The report has been prepared following an approach from a resident on the street, acting on behalf 
of himself and others, raising concerns about parking management in the area. 

BACKGROUND 

On 16 February 2023, the City received a letter from a resident, acting for and on behalf of a number 
of residents of Prowse Way, identifying concerns  a number of perceived parking and traffic issues in 
Prowse Way including:  

 The all-day carpark in Prowse Way adjacent to Dugalup Brook is full every day of the week; 

 Once these bays are full, people park on the Dugalup Brook Reserve and down both sides 
of the street; 

 People regularly park on verges and on driveways and the vacant block at number 21; 

 The apex of Prowse Way, at the entrance to the all-day carpark, is a 90 degree bend;   
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 All day parking on both verges, including under the trees on Dugalup Brook reserve has 
created a blind corner from pedestrian and residents; 

 Residents are occasionally hindered accessing their own residences and driveways, some 
experience difficulties when backing trailers onto and from the thoroughfare; and 

 Tradespeople (e.g. lawn mowing contractors) with trailers cannot always park in front of 
the house they are working at. 

OFFICER COMMENT 

City officers have completed an assessment of the parking and traffic behaviour in the area, and have 
determined that there are parking issues on Prowse Way that are of sufficient concern to require 
some management. The measures considered appropriate, most of which do not require a Council 
resolution, and some of which have already been implemented, are outlined later in this section of 
the report. Prior to setting out that information, however, it is seen as appropriate to outline broader 
principles that nay be usefully applied to considering parking management in a context such as 
Prowse Way.  
 
In broad terms, it is considered that, especially in areas close to or within activity centres (i.e. 
Busselton City Centre, Dunsborough Town Centre, Vasse Village Centre and a number of smaller 
centres), there will be increasing pressure to make greater of on-street carparking capacity. Under 
both parking control laws and the planning framework, there are in fact inherent rights for people to 
park on-street – including for people not resident on the street. There are not, however, the same 
inherent rights with respect to parking on the verge. 
 
Also, in contexts where the demand exists, it may often be sensible to make use of surplus on-street 
parking capacity, rather than constructing additional car parking areas in other locations, or simply 
not having as much car parking capacity available. Constructing additional car parking capacity comes 
not only at a financial cost, but also increases the paved/impermeable area within the urban 
environment, contributing to the urban heat island affect and reducing the area available for trees or 
other landscaping. Without acquiring land, there is also a finite amount of land on which the City can 
deliver additional public parking.  
 
Making a decision to not allow use of on-street car parking capacity without providing additional car 
parking capacity elsewhere also imposes costs, as the parking is not available to meet the demand. 
Whilst it is also be noted that there can be net benefits from not having enough car parking supply to 
meet demand, as it encourages other forms of transport, because the urban areas in the District, and 
the District in general, have developed at very low densities and are extremely car dependent, the 
capacity to induce behaviour change by deliberately restricting car parking capacity is quite limited.  
 
It does need to be recognised, though, that parking pressure in a street can have amenity impacts on 
the owners and occupiers of property on that street. Parking pressure can also have safety 
implications – although especially where there are footpaths, on-street car parking can often 
enhance pedestrian safety, as parked cars act as a barrier between the footpath and vehicle traffic. In 
locations where there is no, or very limited, on-site parking on the properties on a street, there can 
also be a need to manage on-street car parking to ensure that owners and occupiers on a street have 
somewhere to park (i.e. on-street parking capacity needs to be protected for those who own or 
occupy the property on the street, otherwise there is nowhere available for them to park – which is 
not the case on Prowse Way). Other amenity impacts could include people parking on verges, 
blocking driveways, or from noise associated with parking activity. 
 
Essentially, it is considered that there needs to be a balanced consideration of broader parking 
demand and supply issues, whilst identifying impacts on the owners and occupiers of property on a 
street or area, and finding appropriate ways to mitigate those impacts if required.  
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Officers have identified a number of actions that, once implemented, are expected to mitigate the 
impacts of car parking in this area. These are: 

 Within the all-day carpark, restrict parking to the designated bays only; 

 Install no parking signs and bollards on Dugalup Brook reserve; and 

 Establishment of a no-stopping road or verge zone, on the bend of abutting 17 Prowse 
Way, as shown on the linemarking and sign installation layout plan at Attachment A – 
that is the specific recommendation of this report. 

 
The City has already completed the following works, which do not require a resolution of the Council: 

 Bollards have been installed along the boundary of the Dugalup Brook reserve. Prowse 
Way and the all-day carpark. The bollards act as a physical barrier to prevent people 
parking on the reserve; 

 A new sign advising that parking on Dugalup Brook reserve is prohibited has been 
installed on the reserve (this is already prohibited under the provisions of the Parking 
Local Law 2020 so does not require a resolution of the Council); and  

 Linemarking in the all-day carpark will be/has been refreshed to better delineate the 
parking bays. In addition to this, a new sign has been installed at the entry to the car 
park advising this is an all-day carpark “marked bays only”. These measures, along with 
the installation of the bollards will ensure that people park only in designated bays. 

 
Although provisions already exist within the City’s Parking Local Law to prohibit people stopping on a 
carriageway in a position (e.g. on a curve) where it is not visible to the driver of an overtaking vehicle 
from a distance of 50m in a built-up area, photographs provided by the residents of Prowse Way in 
support of their submission show this sometimes occurs on the road and verge abutting 17 Prowse 
Way. In the interest of improved community safety at this location formalisation of the proposed no-
stopping zone in this location will clarify this restriction to all road users. 
 
Residents of Prowse Way also requested consideration of ‘residents only’ parking restrictions on 
Prowse Way. The City’s Parking Local Law already sets out that people can only park on a verge with 
the consent of the adjoining property owner or occupier. The City, however, will only be aware of 
any issues in this regard when advised by the owner or occupier. City officers have and expect to 
continue communicating with residents around controls related to verge parking, with the aim of 
educating both the residents and those looking to park on Prowse Way about the controls, as well as 
advising of alternative parking locations.  
 
The City’s Parking Local Law does not, however, allow for establishment of ‘resident only’ parking 
areas. Timed parking controls would also apply to both residents and others in the same way. Whilst 
some local government parking local laws allow for establishment of ‘permit parking’ areas, the City’s 
does not, and it is not considered that the kinds of issues that would require introduction of permit 
parking areas exist in the District to any significant degree at present.  
 
An option that officers have considered to further manage parking pressure on Prowse Way, but is 
not recommended at this stage, is to line-mark car parking bays. Once bays are marked, people are 
required to park their vehicles within the marked bays. The marking of bays would therefore be 
expected to reduce the incidence of people parking in inappropriate locations. Because of the design 
standards that would need to be applied, such an action would also reduce the total amount of space 
available for parking. It is considered, however, that it is not clearly necessary to do so at this stage, 
and that the impact of the other actions already undertaken or recommended in this report should 
be assessed before considering further actions to manage car parking on Prowse Way.  
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Another option considered is the construction of a footpath on portion(s) of Prowse Way. That 
would, however, need to be considered in the context of the City’s broader capital works 
programme, and considered and prioritised alongside other potential footpath projects.  

Statutory Environment 

City of Busselton Parking Local Law 2020 

Pursuant to clause 1.10 Powers of the Council: the Council may, prohibit or regulate by signs or 
otherwise, the stopping or parking of any vehicle or any class of vehicles in any part of the parking 
region but must do so consistently with the provisions of this local law. 

Pursuant to subclause 2.1(1)(e) Determination of Parking Stalls: parking stations and parking areas: 
the Council may by resolution constitute, determine or vary no stopping areas. 

Pursuant to subclause 3.10(2) Parking on Private Land: a person must not park a vehicle on land 
without the consent of the owner or occupier of the land on which the vehicle is parked. 

Pursuant to clause 3.11 Parking on Reserves: a person, other than an employee of the local 
government in the course of his or her duties or a person authorised by the local government, must 
not drive or park a vehicle on or over any portion of a reserve other than on an area specifically set 
aside for that purpose. 

Pursuant to subclause 6.5(1) Stopping on Crests, Curves etc.: a driver must not stop a vehicle on, or 
partly on, a carriageway, in any position where it is not visible to the driver of an overtaking vehicle, 
from a distance of 50 metres in a built-up area. 

Pursuant to subclause 6.9(1)(a) Stopping on Verge: a person must not stop a vehicle so that any 
portion of it is on a verge. 

Pursuant to subclause 6.9(1)(c) Stopping on Verge: a person must not stop a vehicle during any 
period when the stopping of vehicles on that verge is prohibited by a sign adjacent and referable to 
that verge so that any portion of it is on a verge. 

Pursuant to subclause 6.9(2) Stopping on Verge: subclause 6.9(1)(a) does not apply if he or she is the 
owner or occupier of the premises adjacent to that verge, or is a person authorised by the occupier 
of those premises to stop the vehicle so that any portion of it is on the verge. 

Pursuant to subsection 6.10(2)(a) Obstructing Access to and from a Path, Driveway etc.: a driver must 
not stop a vehicle on or across a driveway or other way of access for vehicles travelling to or from 
adjacent land, unless the driver is dropping off, or picking up passengers.    

Relevant Plans and Policies  

There are no relevant plans or policies to consider in relation to this matter. 

Financial Implications  

There are no financial implications associated with the officer recommendation. 
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Stakeholder Consultation 

The review of the parking controls at Prowse Way was triggered from a letter representing 15 
households in the area (12 households in Prowse Way, and another 3 in close proximity of streets 
around Prowse Way). There are a total of 30 households in Prowse Way.  

Officers from the City have met with representatives from that group to discuss matters other than 
those directly related to parking issue which are the subject of this report. Representatives from the 
group have also been advised of the actions already taken by the City, and the proposed 
establishment of the no stopping zone abutting 17 Prowse Way. They have requested to meet with 
officers on-site to further discuss parking issues, this meeting is scheduled for 22 May 2023 which of 
course is after the Policy and Legislation Committee meets. 

Officers have advised the owner of 17 Prowse Way, who is not a signatory to the letter provided by 
residents of Prowse Way, but who is most affected by the implementation of the proposed no-
stopping road or verge restrictions of this proposal. The owner of the property is in favour of the 
proposal to create a No Stopping zone on the bend abutting 17 Prowse way.  

Risk Assessment  

An assessment of the potential implications of implementing the officer recommendation has been 
undertaken using the City’s risk management framework, with risks assessed taking into account any 
controls already in place. No risks of a medium or greater level have been identified. 

Options  

As an alternative to the proposed recommendation the Council could: 

1. Resolve to establish a formal no-stopping road or verge zone over a greater, or entire 
length of Prowse Way on both sides of the road. 

2. Resolve to establish a formal no-stopping road or verge zone over a greater, or entire 
length of Prowse Way on one side of the road. 

3. Choose not to establish a formal no-stopping road or verge zone anywhere in Prowse 
Way. 

CONCLUSION 

Pursuant to clause 1.10 of the Parking Local Law 2020, the Council may, prohibit or regulate by signs 
or otherwise, the stopping or parking of any vehicle or any class of vehicles in any part of the parking 
region but must do so consistently with the provisions of this local law. 

Pursuant to subclause 2.1(1)(e) of the Parking Local Law this report recommends that the Council 
resolves to establish a no-stopping on the road or verge on the bend abutting 17 Prowse Way, as 
shown on the linemarking and sign installation layout plan at Attachment A. 

TIMELINE FOR IMPLEMENTATION OF OFFICER RECOMMENDATION 

If approved by the Council, the implementation of the officer recommendation will come into effect 
after the giving of public notice by the CEO of the Council determination, and following the 
installation of signs giving effect to the determination. This is expected to take no more than 28 days 
following the date of the Council resolution.  
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Way) 
 

 



Policy and Legislation Committee 47 10 May 2023  

 

6.4 BUSHFIRES BRIGADES LOCAL LAW 

STRATEGIC THEME LEADERSHIP - A Council that connects with the community and is 
accountable in its decision making. 

STRATEGIC PRIORITY 4.2 Deliver governance systems that facilitate open, ethical and 
transparent decision making. 

SUBJECT INDEX Local Laws 
BUSINESS UNIT Legal Services  
REPORTING OFFICER Legal Officer - Briony McGinty  
AUTHORISING OFFICER Acting Director, Finance and Corporate Services - Sarah Pierson  
NATURE OF DECISION Legislative: adoption of “legislative documents” such as local laws, 

local planning schemes and local planning policies 
VOTING REQUIREMENT Simple Majority  
ATTACHMENTS Attachment A WALGA advice⇩  

Attachment B 1968 Bush Fire Brigades Local Law⇩  
Attachment C Marked-up Proposed Local Law⇩  
Attachment D Clean Proposed Local Law⇩   

   
OFFICER RECOMMENDATION 

That the Council: 

1. Commences the law-making process for the City of Busselton Bush Fire Brigades Local 
Law; the purpose and effect of the local law being as follows: 

Purpose:  To make provisions about the organisation, establishment, maintenance and 
equipment of bush fire brigades.  

Effect:  Bush fire brigades are created in accordance with the Bush Fires Act 1954.  

2. Authorises the CEO to carry out the law-making procedure under section 3.12(3) of the 
Local Government Act 1995, by: 

(a) Giving local public notice of the Proposed Local Law; and 

(b) Giving a copy of the Proposed Local Law and public notice to the Minister for Local 
Government and the Minister for Emergency Services. 

3. Notes that the CEO, after the close of the public consultation period, will submit a report 
to the Council on any submissions received on the Proposed Local Law to enable the 
Council to consider the submissions made and to determine whether to make the local 
law in accordance with section 3.12(4) of the Act. 

EXECUTIVE SUMMARY 

The City of Busselton Bush Fire Brigades Local Law (Proposed Local Law) is presented to Council for 
consideration. The Bush Fire Advisory Committee (BFAC) and City Officers have identified a need for 
a new local law relating to bush fire brigades. This is supported by recent advice from DFES and 
WALGA regarding the requirement to establish brigades pursuant to a local law. It is recommended 
that the Council initiates the law-making process and authorises the CEO to give local public notice of 
the Proposed Local Law. 
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BACKGROUND 

The City has operated a number of bushfire brigades over many years. The management of those 
brigades has occurred through a variety of policies as well as requirements under the Bush Fires Act 
1954 (BF Act). At the BFAC meeting on 13 December 2022 a motion was passed to review these 
management policies. It was determined by officers upon review that a bush fire brigade local law 
could replace these policies. 
 
In addition to this, local governments were recently contacted by both DFES and WALGA regarding 
the requirement to establish bushfire brigades pursuant to a local law. Separate advice from DFES 
and WALGA both confirmed that there were certain risks attaching to bushfire brigades operating 
without being established under a local law. However, those risks were minimal in the short term 
provided a local government had appointed Bushfire Fire Control Officers (FCOs) in accordance with 
the BF Act; which the City does. A summary of WALGA’s advice is provided at Attachment A. 
 
The City already has a local law relating to bush fire brigades, found at Attachment B. However, it 
was gazetted in 1968 and no longer fit for purpose.  
 
In order to comply with the BF Act, City officers have drafted a local law, based on the WALGA model 
template. This model is understood to be acceptable to the Joint Standing Committee on Delegated 
Legislation (JSC) (discussed further under Statutory Environment). In consultation with BFAC, officers 
have made changes to the model, in order to achieve a more contemporary local law, as well as 
ensuring consistency (where feasible) with existing brigade management practices and policies.  

OFFICER COMMENT 

The Proposed Local Law is based on the WALGA model and is consistent with those of many other 
local governments who have adopted a bush fire brigades local law. A number of amendments have 
been made to the model, which can be seen in the “marked-up” version at Attachment C. 
 
The local law is divided into parts, described further below: 
 
Part 2 – Establishment of Bush Fire Brigades 

This part provides that a local government can create brigades. It then lists the positions to which a 
local government must appoint persons. Following the first AGM of a brigade, those positions are 
thereafter appointed by the brigade themselves. In a fire ground situation, the chain of command is 
also established through Part 2, Division 2. This part also incorporates the Rules (at Schedule 1) to be 
the Rules of each brigade. Existing brigades continue to operate as if they were established under the 
local law.  
 
Part 3 – Organisation and maintenance of Bush Fire Brigades 

The Chief Bush Fire Control Officer (Chief FCO) has primary managerial responsibility for organisation 
and maintenance of brigades. Brigades must hold annual general meetings, and nominate brigade 
members to serve as the FCO at the Bush Fire Advisory Committee (BFAC). The BFAC then nominates 
a person for the position of FCO to the local government.  
 
Part 4 – Types of Bush Fire Brigade Membership 

The membership types reflect those currently operating within the City’s brigades, with the 
exception of Honorary life member. This has been included within the Proposed Local Law to reflect 
a motion passed at the BFAC meeting of 13 December 2022 to amend the bush fire brigade 
management policies to incorporate this membership type.   
 
Part 5 – Appointment Dismissal and Management of Members 

Part 5 refers to the Rules (contained in Schedule 1) for dealing with brigade member management.  
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Part 6 - Equipment of Bush Fire Brigades 

Part 6 provides for the making of policies, the provision of equipment and funding requests to the 
local government. 
 
First Schedule – The Rules 

The first schedule outlines the Rules under which the brigades are to operate. This is akin to the rules 
(or Constitution) of an incorporated association. City officers have spent time with BFAC members in 
different forums to ensure that the proposed model is fit for purpose for brigades, and in particular 
those that are currently incorporated. Under section 42A of the BF Act a brigade may be 
incorporated or otherwise. So the registration of some brigade groups as incorporated associations 
for purposes such as fundraising and community engagement, does not impact on the creation of the 
brigade by the local government for purposes under the BF Act.  

Statutory Environment 

Local Government Act 1995 

Section 3.5 of the Act provides Council with the head of power for making local laws, which 
stipulates: 

A local government may make Local Laws under this Act prescribing all matters that are 
required or permitted to be prescribed by a local law, or are necessary or convenient to 
be so prescribed, for it to perform any of its functions under this Act. 

 
Pursuant to section 41(1) of the BF Act, where a local government elects to establish a bushfire 
brigade it must do so in accordance with local laws it has made for that purpose. 
 
Section 62 of the BF Act provides a general power to make local laws relating to bushfire brigade 
matters for –  

(a)  the appointment, employment, payment, dismissal and duties of bush fire control 
officers; and 

(b)  the organisation, establishment, maintenance and equipment with appliances and 
apparatus of bush fire brigades to be established and maintained by the local 
government; and 

(c)  any other matters affecting the exercise of any powers or authorities conferred and the 
performance of any duties imposed upon the local government by this Act. 

 
The procedure for making local laws is set out in sections 3.12 to 3.17 of the Act and regulation 3 of 
the Local Government (Functions and General) Regulations 1996 (WA). The person presiding at a 
Council meeting is to give notice of the purpose and effect of a proposed local law by ensuring that: 

 the purpose and effect of the proposed local law is included in the agenda for that 
meeting; and 

 the minutes of that Council meeting include the purpose and effect of the proposed 
local law.  
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The purpose and effect of the Proposed Local Law is as follows: 

Purpose:  To make provisions about the organisation, establishment, maintenance and equipment 
of bush fire brigades.  

Effect:  Bush fire brigades are created in accordance with the Bush Fires Act 1954.  

Local public notice is to be given by advertising the Proposed Local Law in accordance with the 
requirements of sections 3.12(3) of the Act. The submission period must run for a minimum period of 
six weeks after which Council, having considered any submissions received, may resolve to make the 
local law as proposed or make a local law that is not significantly different from what was proposed. 

Parliamentary Scrutiny 

Section 42 of the Interpretation Act 1984 allows the WA State Parliament to disallow a local law, 
which is a mechanism to guard against the making of subsidiary legislation that is not authorised or 
contemplated by the empowering enactment, has an adverse effect on existing rights or ousts or 
modifies the rules of fairness. Parliament has appointed the Joint Standing Committee on Delegated 
Legislation (JSC) which is a committee of State politicians from both houses of the Western Australian 
Parliament, to undertake an overseeing role on its behalf, which includes the power to scrutinise and 
recommend the disallowance of local laws to the Parliament. After gazettal, a copy of the Local Law 
will be sent to the JSC who will examine the local law and determine whether or not it complies with 
the abovementioned criteria. 

Relevant Plans and Policies  

There are a number of City policies relating to bush fire brigades. These policies will continue to 
operate in the short term. However, should the local law be adopted, these policies will be 
superseded and will be presented to Council for repeal.  

Financial Implications  

Costs associated with the advertising and gazettal of the Proposed Local Law will come from the legal 
budget. These costs are unlikely to exceed $2,000. Making and implementing the Proposed Local Law 
should not have any other financial implications for the City. 

Stakeholder Consultation 

Should Council resolve to commence the process of making the Proposed Local Law, public 
submissions will be invited as part of the statutory consultation process prescribed under section 
3.12(3) of the Act. The submission period must run for a minimum period of 6 weeks after which the 
Council, having considered any submissions received, may resolve to adopt the proposed local law or 
a law which is not significantly different.  
 
It should be noted that City officers commenced consultation with BFAC prior to presentation to 
Council. A draft local law was distributed to BFAC prior to its meeting of 14 March 2023, with a 
robust discussion of the item taking place at this meeting. A motion was passed supporting further 
development of the local law, which included referring the matter to a working group for detailed 
consideration. 
 
On 29 March 2023 the City convened a meeting between the Chief FCO and deputies along with a 
representative of WALGA to discuss the background to the advice from WALGA and DFES, as well as 
the status of the proposed consolidated emergency services legislation. During this meeting City 
officers also presented amendments to the tabled draft that incorporated the feedback and queries 
provided by BFAC members to date. 
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On 4 April 2023 officers again met with BFAC members to discuss the draft local law and its 
implementation. All queries and feedback provided to the City from BFAC members were 
incorporated by way of amendments or responsive comments into the Proposed Local Law.  
 
As a result of those meetings, City officers are able to present the Proposed Local Law at Attachment 
D. The Proposed Local Law has been distributed to the City’s 22 FCOs who were provided with the 
opportunity to virtually indicate their support for or against. By 4 May 2023 the City had received 18 
responses, with 18 for, and 0 against. The Proposed Local Law will also be formally referred back to 
BFAC at its meeting 13 June 2023, and the results of that formal resolution will be presented to 
Council.  

Risk Assessment  

An assessment of the potential implications of implementing the officer recommendation has been 
undertaken using the City’s risk management framework, with risks assessed taking into account any 
controls already in place. 

Under the BF Act the City is required to adopt a bush fire brigades local law to ensure its brigades are 
properly established and brigade officers are properly appointed and empowered. The Officer 
Recommendation serves to mitigate the currently identified risk of bushfire brigades not being 
correctly established under the BF Act. Referring to the WALGA summary of advice, in the short 
term, the City has a local law (under which brigades are established) and also appoints FCOs pursuant 
to the BF Act; but the longer term risks need addressing. 
 
Section 3.16 of the Act requires that all local laws of local governments must be reviewed within an 8 
year period after their commencement to determine if they should remain unchanged or be repealed 
or amended. Since the Act came into force in 1996 there have been no amendments made to the 
City’s existing local law relating to bushfire brigades.  
 
There are a number of inconsistencies between the existing local law and the WALGA model and 
established brigade practices. Continuing to have management practices for brigades that are in 
conflict with the existing local law is a risk. As such officers consider it prudent to make a local law 
which is consistent with the WALGA model and in keeping with modern practices.   

Options  

As an alternative to the proposed recommendation the Council could choose to vary the provisions 
of the Proposed Local Law in any number of ways. However, for the reasons outlined in this report, 
the Proposed Local Law is the form of local law recommended at this stage. 
 
There will be further opportunity for considering and making changes to the Proposed Local Law 
following the public consultation process outlined above, provided the changes are not significantly 
different from what is currently proposed. If any changes are of a significant nature the local law 
would need to be re-advertised. 

CONCLUSION 

It is recommended that the Council initiate the law-making process and authorise the CEO to 
commence advertising the Proposed Local Law.  

TIMELINE FOR IMPLEMENTATION OF OFFICER RECOMMENDATION 

Within two weeks of the Council decision to commence the law-making process, the Proposed Local 
Law will be advertised for public comment. The statutory consultation period is a minimum of six 
weeks and following the close of the advertising period a report will be submitted to the Council for 
further consideration which, depending on the number and nature of submissions received, could be 
within three months.                                                                                       .  
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