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13. PLANNING AND DEVELOPMENT SERVICES REPORT 

13.2 SMITHS BEACH SIGNIFICANT DEVELOPMENT APPLICATION (PART 17 OF PD ACT 2005) - CITY 
OF BUSSELTON SUBMISSION 

STRATEGIC THEME LEADERSHIP - A Council that connects with the community and is 
accountable in its decision making. 

STRATEGIC PRIORITY 4.3 Make decisions that respect our strategic vision for the District. 
SUBJECT INDEX Development/Planning Applications 
BUSINESS UNIT Planning and Development Services  
REPORTING OFFICER Director, Planning and Development Services - Paul Needham  
AUTHORISING OFFICER Director, Planning and Development Services - Paul Needham  
NATURE OF DECISION Advocacy: to advocate on its own behalf or on behalf of its 

community to another level of government/body/agency 
VOTING REQUIREMENT Simple Majority  
ATTACHMENTS Attachment A Location Map⇩  

Attachment B Smiths Beach Development Guide Plan⇩  
Attachment C Explanatory Memorandum⇩  
Attachment D Planning Reform Fact Sheet⇩  
Attachment E Ministerial Statement 831⇩  
Attachment F Comments - Smiths Beach Proposed Development⇩  
Attachment G Peer Review of TIA⇩   

   
OFFICER RECOMMENDATION 

That the Council, with respect to the Significant Development Application (Proposal) for Lot 
4131, Smiths Beach Road, Yallingup (Site), support the City making a submission to the WAPC in 
the following terms – 

Concerns about use of the SDA process for Proposal 

a. Indicate that the Proposal is not considered to be ‘development ready’ to the 
extent contemplated by the Explanatory Memorandum supporting the amendment 
to the P&D Act that introduced the SDA process. 

b. Reiterate earlier concerns about the very limited scope for local government and 
local community input, relative to what would have occurred with a normal 
planning process. 

c. Strongly urge the WAPC, if and when it makes a decision on the Proposal, to do so 
from a premises located within the City of Busselton, at a meeting open to the 
public, and for WAPC members to undertake a site visit prior to making their 
decision.  

d. Reiterate earlier concerns about the capacity of the SDA process to undermine the 
integrity of the WA planning system, especially local government town planning 
schemes. 

Concerns about consultation on the development application proceeding ahead of the 
completion of the EIA process 

e. Reiterate earlier concerns about consultation occurring ahead of completion of the 
EIA process, and request that there be a further formal opportunity for the City, 
community and State agencies to consider and comment on the Proposal prior to 
formal WAPC consideration, and following the completion of the EIA process.  
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The proposed development footprint and density (including landscape/visual impact 
considerations, flora and fauna considerations, and the extent of land to be ceded to the Crown) 

f. Do not support the westward extension of the development footprint relative to 
what was determined through earlier environmental and planning assessment 
processes for the Site, as there is insufficient information currently available to 
allow a planning decision-maker to express such support, particularly in terms of – 

i. The fact that the EIA process, which will substantially deal with this 
issue, has not been completed and it would therefore be premature for 
any planning authority to indicate support for that westward 
extension; 

ii. Detailed assessment and advice from landscape and visual assessment 
experts within DBCA and DPLH is not currently available publicly; 

iii. The unresolved nature of the assessment of the flora values of the area 
where the Western Villas are proposed; and 

iv. Uncertainty around whether the assumptions/assertions made by the 
Proponent around vegetation retention/landscaping and building 
design control are assumptions that a reasonable planning decision-
maker should accept, and as such a reasonable planning decision-
maker should base their landscape assessment on the basis of more 
conservative and risk averse assumptions about the potential 
landscape and visual impact of the Proposal. 

g. Note that some westward extension of the development footprint relative to what 
was determined through earlier environmental and planning assessment processes 
for the Site may, subject to more detailed assessment, be appropriate, but not the 
full extent proposed. 

h. Note the significant reduction in development proposed in the south-western part 
of the development footprint determined through earlier environmental and 
planning assessment processes for the Site. 

i. Note that, within the eastern part of the Site, the level of landscape and visual 
impact does look to be less than what would reasonably be expected to result from 
implementation of development in accordance with the outcomes of the earlier 
planning processes associated with the Site.  

Bushfire safety and management 

j. Identify that it is unclear whether the proposed approach to bushfire management 
will be consistent with environmental and landscape values. 

k. Identify that there is a significant level of uncertainty around ongoing BMP 
implementation. 

l. Note that the City is not in receipt of sufficient expert advice to enable a full 
assessment of and/or support for significant elements of the BMP.  

m. Indicate that sustainable bushfire safety outcomes that appropriately balance 
bushfire safety, environmental and amenity considerations may be better achieved 
through constructing buildings to the BAL-40 standard, and note that, given that the 
WAPC is not bound by the planning framework in the same as a normal planning 
decision-maker, it would be open to the WAPC to impose such a requirement.  

n. Note that it is not practicable to develop a second means of access and egress for 
Smiths Beach. 
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o. Note that, whilst it is too early to accept the case put by the Proponent, it is not 
considered unreasonable to suggest that a better overall bushfire risk outcome may 
be achieved through development of the Site, although that has not been clearly 
demonstrated by the Proponents at this stage. 

Wastewater, stormwater and water infrastructure 

p. Note that the Proposal involves connection to reticulated water services. 

q. Indicate that further information is required to assess proposed approaches to 
stormwater and wastewater management and, as such, the proposed approaches 
cannot be supported at this stage. 

r. Indicate that, given the planning framework and the significance of the issues, the 
proposed approaches to stormwater and especially wastewater management 
should be set out, resolved and determined to be appropriate at a high level of 
detail and certainty before the granting of development approval, and not left to be 
resolved through conditions of approval.  

s. Note the unresolved nature of potential routes to connect the Site to reticulated 
water and/or wastewater services. 

Residential / tourism mix / length of stay controls 

t. Identify that, should be approval be granted, conditions achieving the following 
should be applied – 

i. Ensuring that any of the Villas being leased, for either short or long stay 
purposes, is managed through a common letting pool and through a 
single managing agent; and  

ii. Ensuring tight controls on modification or redevelopment of the Villas, 
setting out a need to maintain a consistent appearance and quality 
over time. 

u. Identify that, once other aspects of the Proposal are closer to resolution, 
consideration may need to be given to – 

i. Identifying that a portion of the Villas cannot be used for long stay 
purposes; or 

ii. Decreasing the number of Villas and/or increasing the number of Hotel 
rooms proposed. 

Coastal hazards and management 

v. Note the proposed approach to coastal hazards and management looks to be 
broadly sound. 

w. Note that the City is likely to be granted a management order over the UCL where 
the proposed seawall/beach access ramp is located.  

x. Identify that, with respect to the proposed seawall/beach access ramp – 

i. More detailed plans are required; 

ii. There needs to be an appropriate mechanism to approve the 
development occurring on Crown Land; 

iii. The Proponent to meet the costs of constructing and maintaining the 
structure for a significant period; and 

iv. There needs to be a clear and unambiguous capacity to transfer that 
responsibility from the Proponent to any subsequent owners of the 
Site. 
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Traffic and parking 

y. Note that the Caves Road/Canal Rocks Road intersection requires upgrading, and 
the WAPC will need to determine the extent to which that upgrade should be 
funded by the Proponent and the extent to which it should be funded by the State.  

z. Identify that elements of parking supply and demand require further consideration, 
including – 

i. Surf Life Saving Club associated demand; and 

ii. Identified supply on the track to Smiths Point, the road reserve to the 
south of the Site and within the north-south oriented section of Smiths 
Beach Road.  

Foreshore reserve and management, and proposal to accommodate SBSLC 

aa. Indicate that the location of the SBSLC facility outside the foreshore reserve is seen 
as appropriate, but that it also may be appropriate for the facility to be a free 
standing or separate building, rather than being fully integrated into the Proposal. 

ab. Indicate that appropriate perpetual tenure arrangements for the SBSLC facility need 
to be identified. 

ac. Indicate that a larger foreshore reserve than what is proposed is considered 
appropriate, with a total useable foreshore area of around 1.0 ha being seen as 
appropriate to meet community needs. 

ad. Note that continued vehicle access to Smiths Point looks to be inconsistent with the 
Proposal and with the creation of pleasant and safe foreshore amenity.  

Community Title 

ae. Note planned use of Community Title, but indicate that should approval be granted, 
conditions would need to be applied that would require appropriate ongoing 
management and development should the Proponent choose not to make use of 
Community Title.  

Aboriginal heritage 

af. Note the need to resolve Aboriginal Heritage processes before the planning 
assessment can be completed.  

 
EXECUTIVE SUMMARY 

The City has an opportunity to make a submission with respect to a Significant Development 
Application that has been lodged with and is being assessed by the Western Australian Planning 
Commission. It is recommended that the Council support the City making a submission in the terms 
described in the report.  
 
BACKGROUND 

The Council is asked to determine the content of the City’s submission on a ‘Significant Development 
Application’ (SDA) that has been lodged with and is being assessed by the Western Australian 
Planning Commission (WAPC), pursuant to Part 17 of the Planning & Development Act 2005 (PD Act). 
The proposed development (Proposal) subject of the SDA process is also currently subject of a formal 
Environmental Impact Assessment (EIA) process by the (State) Environmental Protection Authority 
(EPA), pursuant to the Environmental Protection Act 1986 (EP Act). The applicant is Smiths 2014 Pty 
Ltd (Proponent). 
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The City had initially been asked by the WAPC to provide a submission by 21 September 2022. A 
request to extend that to 26 October 2022 was, however, subsequently approved by the Chair of the 
WAPC. The period for broader community consultation closed on 8 September 2022. 
 
Key background is set out below under the following sub-headings – 

1. The SDA and EIA processes; 

2. The Site; 

3. The Proposal; and 

4. Planning history of the Site. 
 
The SDA and EIA processes 

More information about the SDA process and context is set out elsewhere in this report, including in 
the Statutory Environment section, but for the purposes of this report, the most important elements 
of the SDA process are considered to be – 

1. The decision-maker is the WAPC and not the City (or a Development Assessment Panel –
‘DAP’); 

2. The WAPC must give consideration to, but is not bound by, the relevant planning 
framework (the City or a DAP can often exercise discretion within the planning 
framework, but under Part 17 the WAPC has the capacity to exercise discretion beyond 
the planning framework, including beyond the discretion allowed for in the City of 
Busselton Local Planning Scheme 21 – ‘Scheme’); 

3. Prior to making a decision, the WAPC must seek and give consideration to the input of 
the relevant local government, but it is not bound or constrained by the local 
government’s input; and 

4. In common with other planning decision-makers, where a proposal is subject of a formal 
EIA process, as is the case with this proposal, the WAPC cannot make a decision before 
the EIA process is complete, and it cannot make a decision that is inconsistent with the 
outcome of the EIA process. 

 
As part of the SDA process, consultation with the community and relevant State Government 
agencies was undertaken by the WAPC. The WAPC has provided the City with a very high level 
summary of the submissions received, as set out in the Stakeholder Consultation section of this 
report.  
 
In parallel with the lodgement of the development application, the Proponent also referred the 
Proposal to the EPA. The EPA was then required to determine whether the Proposal should be 
subject of a formal EIA process and, if so, what ‘level of assessment’ should be undertaken. On 23 
May 2022, having considered submissions made on the matter, the EPA determined that a formal EIA 
process was required, and that the level of assessment should be set at ‘Public Environmental 
Review’ (PER). PER is considered the highest of three potential levels of assessment. The City had 
itself lodged a submission, advocating that the Proposal should be assessed under the PER level of 
assessment.  
 
The next step in the EIA process involves preparation of a ‘scoping document’ by the Proponent, 
setting out the nature of information required to facilitate the assessment. There is then a two week 
consultation period before the EPA formally considers the scoping document. Guided by the EPA’s 
decision, the Proponent then prepares and submits the required reports and other information, with 
a further six week consultation period before the EPA makes a formal decision. The City and 
community will also have an opportunity to provide input during both of those consultation periods.  
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The EPA, however, is not the final decision-maker. The EPA’s decision is a recommendation to the 
(State) Minister for Environment – who is the final decision-maker. There are also opportunities for 
either proponents or third parties to lodge appeals with respect to some EPA decisions. In addition, 
as already noted above, WAPC cannot make a decision on the Proposal until the EIA process is 
complete. Given the timeframes associated with the EIA process, it is therefore considered that the 
WAPC is unlikely to make a decision prior to mid-2023. 
 
Prior to and following the formal lodgement of the development application, the City has been in 
regular communications with – 

1. The Proponent and their consulting teams (e.g. planning consultants);  

2. The State Government officers that are facilitating the assessment and are expected to 
be responsible for preparing a report for consideration by the WAPC (i.e. staff at the 
Department of Planning, Lands and Heritage – ‘DPLH’ – within what is known as the 
State Development Assessment Unit – ‘SDAU’);  

3. Other relevant State Government officers (e.g. Department of Biodiversity Conservation 
and Attractions – ‘DBCA’);  

4. Surf Life Saving WA (SLSWA) and Smiths Beach Surf Life Saving Club (SBSLC); and  

5. Members of the Smiths Beach Action Group (SBAG).  
 
Communications have included officer level meetings, written communications and site visits. 
Communications have also included several informal briefings of the Council by the Proponent, by 
SDAU and by SBAG. City officers have also attended (as observers only, although with an opportunity 
to provide written information beforehand) meetings of the State Design Review Panel (SDRP) where 
the Proposal has been presented. City officers have also had an opportunity to attend and provide 
input into ‘Development Assessment Forum’ meetings organised by SDAU, and attended by the 
Proponent and a range of State Government agencies. 
 
The Site  

The land subject of the development application (‘the Site’) is Lot 4131, Smiths Beach Road, 
Yallingup. The Site is 40.5 hectares in area. The Site is approximately three kilometres south of 
Yallingup townsite ‘as the crow flies’, or seven kilometres by road. A location plan is provided at 
Attachment A. 
 
The Site is bound to the north by foreshore reserve (currently Unallocated Crown Land – ‘UCL’), or by 
existing privately owned tourism developments at Smiths Beach, in the form of the Canal Rocks 
Beachfront Apartments and Smiths Beach Resort. To the west, the Site is also bound by foreshore 
reserve which is currently UCL. The Cape to Cape Track traverses the foreshore reserve to the west 
and north of the Site.  
 
The Site is bound to the south by an unnamed and mostly undeveloped road reserve which is 20 
metres wide (there is a mineral earth track that runs within the Site at the eastern end and partly 
within the road reserve at the western end). The unnamed road reserve provides access to the 
‘natural aquarium’ located at the northern end of Winjee Sam Bay. To the south of the unnamed 
road reserve, the land is incorporated into the Leeuwin-Naturaliste National Park (‘LNNP’), extending 
south to Canal Rocks Road. On the opposite side of Canal Rocks Road, a little over 200 metres from 
the southern boundary of the Site, there are two private ‘Conservation’ Zoned land parcels (due 
south of the eastern part of the Site) and a further portion of the LNNP. 
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The Site is bound to the east by Smiths Beach Road, to the east of which is a ‘Rural’ Zoned property 
which accommodates the Chandlers Smith Beach Villas, with a further privately owned lot to the 
north which accommodates a dwelling. The Gunyulgup Brook flows through both lots, before 
reaching the beach. To the north-east of those lots is a further portion of the LNNP, which extends to 
Yallingup Beach Road and the southern edge of the Yallingup Townsite. 
 
The Site itself is essentially undeveloped and completely vegetated with natural vegetation (although 
some weed species are also present). The vegetation consists of Peppermint Woodland in much of 
the eastern part of the Site, with generally lower coastal heath vegetation in the western part of the 
Site. The topography is characterised by two key features: a relatively low ‘amphitheatre’ in the 
eastern and central part of the site; and an elevated ridge in the western part of the site. 
 
There are a series of mineral earth tracks in the southern and eastern parts of the Site, in particular a 
north-south oriented ‘firebreak’ that runs through the centre of the site from the northern to the 
southern boundary. That firebreak was the western boundary of the potential development footprint 
identified through earlier planning processes associated with the Site (the Site’s planning history is 
set out in more detail later in this report).  
 
The Proposal 

The Proposal can be summarised as follows - 

 Hotel / tourist development inclusive of: 

- 61 x hotel rooms; 

- Restaurant, lounge and bar; 

- Swimming pool; and 

- Wellness Centre. 

 ‘Community Hub’ inclusive of: 

- Cape to Cape ‘Welcome Centre’; 

- Surf Life Saving Club; 

- Café, General Store and bakery; 

- Hire Shop; 

- Function centre; 

- Artist studio; and 

- Public amenities. 

 Campground inclusive of: 

- 36 camp sites on raised platforms; 

- Central camper facilities including amenities and camp kitchen; and 

- Camper parking. 

 61 x ‘Villas’ or Holiday Homes (to be used for either extended/long-stay or short-stay 
purposes) – split into groups, with 15 ‘Western Villas’ and 46 ‘Eastern Villas’. 

 ‘Bushfire refuge’ integrated across the tourist development and community hub 
buildings. 

 Foreshore reserve extension and beach access ramp. 

 Approximately 200 car parking bays on the Site. 

 National Park extension (land to be ceded to the Crown). 
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 Applicable services (power, water, lighting), including the extension of Water 
Corporation’s Dunsborough reticulated water network to service the Site. 

 On-site effluent disposal systems. 

 Planned use of a Community Titles Scheme for ongoing management of the site.  
 
The Proposal is described and supported by the following documents prepared for the Proponent - 

1. Development Application Report  

2. Development Plans  

3. Architectural Design Report  

4. Visual and Landscape Assessment  

5. Landscape Report  

6. Bushfire Management Plan  

7. Bushfire Emergency Evacuation Plan  

8. Transport Impact Assessment  

9. Waste Management Plan  

10. Noise Assessment  

11. Heritage Report  

12. Environmental Assessment Report  

13. Foreshore Management Plan  

14. Coastal Hazard Assessment  

15. Engineering Report  

16. Urban Water Management Plan  

17. Economic Benefit Study  

18. Sustainability Strategy  

19. R-Codes Assessment   
 
Planning history 

The Site has a fairly long, complicated and at times controversial planning history. Key elements of 
that history are set out below - 

 1988 - initial scope for expansion of tourist development at Smiths Beach was provided 
as part of the Leeuwin Naturaliste Region Plan — Stage One (Final) report.  

 1998 - the progression of the strategic framework for expansion of Smiths Beach was 
facilitated by gazettal of State Planning Policy No. 6.1 — Leeuwin-Naturaliste Ridge 
Policy (SPP6.1), then called the Leeuwin-Naturaliste Ridge Statement of Planning Policy 
(LNRSPP). The LNRSPP identified Smiths Beach as a 'Tourist Node' and the Site 
predominantly within a 'Development Investigation Area' and partly within a 'Principal 
Ridge Protection Area'. The LNRSPP set out that up to 500 permanent residents or 
approximately 230 dwellings (i.e. representing a maximum one third of the total 
accommodation units) could be facilitated within the development. 

 1999 – Shire of Busselton District Town Planning Scheme No. 20 (DTPS20) was gazetted 
applying ‘Tourist’, ‘Additional Use – Residential’, ‘Recreation Reserve’ and ‘Development 
Investigation Area’ designations to the Site. 

https://online.planning.wa.gov.au/data/sdau_transfer/SDAU-016-20%20-%20Public%20Consultation%20%20Referral%20Links-%20Stamped/1.%20Applicant%20Development%20Application.pdf
https://online.planning.wa.gov.au/data/sdau_transfer/SDAU-016-20%20-%20Public%20Consultation%20%20Referral%20Links-%20Stamped/2.%20Applicant%20Development%20Plans%20(Appendix%20C).pdf
https://online.planning.wa.gov.au/data/sdau_transfer/SDAU-016-20%20-%20Public%20Consultation%20%20Referral%20Links-%20Stamped/3.%20Applicant%20Architectural%20Design%20Report%20(Appendix%20D).pdf
https://online.planning.wa.gov.au/data/sdau_transfer/SDAU-016-20%20-%20Appendix%20E/4.%20Applicant%20Visual%20and%20Landscape%20Assessment%20(Appendix%20E).pdf
https://online.planning.wa.gov.au/data/sdau_transfer/SDAU-016-20%20-%20Public%20Consultation%20%20Referral%20Links-%20Stamped/5.%20Applicant%20Landscape%20Report%20(Appendix%20F).pdf
https://online.planning.wa.gov.au/data/sdau_transfer/SDAU-016-20%20-%20Public%20Consultation%20%20Referral%20Links-%20Stamped/6.%20Applicant%20Bushfire%20Management%20Plan%20(Appendix%20G).pdf
https://online.planning.wa.gov.au/data/sdau_transfer/SDAU-016-20%20-%20Public%20Consultation%20%20Referral%20Links-%20Stamped/7.%20Applicant%20Bushfire%20Emergency%20Management%20Plan%20(Appendix%20G).pdf
https://online.planning.wa.gov.au/data/sdau_transfer/SDAU-016-20%20-%20Public%20Consultation%20%20Referral%20Links-%20Stamped/8.%20Applicant%20Transport%20Impact%20Assessment%20(Appendix%20H).pdf
https://online.planning.wa.gov.au/data/sdau_transfer/SDAU-016-20%20-%20Public%20Consultation%20%20Referral%20Links-%20Stamped/9.%20Applicant%20Waste%20Management%20Plan%20(Appendix%20I).pdf
https://online.planning.wa.gov.au/data/sdau_transfer/SDAU-016-20%20-%20Public%20Consultation%20%20Referral%20Links-%20Stamped/10.%20Applicant%20Noise%20Assessment%20(Appendix%20J).pdf
https://online.planning.wa.gov.au/data/sdau_transfer/SDAU-016-20%20-%20Public%20Consultation%20%20Referral%20Links-%20Stamped/11.%20Applicant%20Heritage%20Report%20(Appendix%20K).pdf
https://online.planning.wa.gov.au/data/sdau_transfer/SDAU-016-20%20-%20Public%20Consultation%20%20Referral%20Links-%20Stamped/12.%20Applicant%20Environmental%20Assessment%20Report%20(Appendix%20L).pdf
https://online.planning.wa.gov.au/data/sdau_transfer/SDAU-016-20%20-%20Public%20Consultation%20%20Referral%20Links-%20Stamped/13.%20Applicant%20Foreshore%20Management%20Plan%20(Appendix%20M).pdf
https://online.planning.wa.gov.au/data/sdau_transfer/SDAU-016-20%20-%20Public%20Consultation%20%20Referral%20Links-%20Stamped/14.%20Applicant%20Coastal%20Hazard%20Assessment%20(Appendix%20N).pdf
https://online.planning.wa.gov.au/data/sdau_transfer/SDAU-016-20%20-%20Public%20Consultation%20%20Referral%20Links-%20Stamped/15.%20Applicant%20Engineering%20Report%20(Appendix%20O).pdf
https://online.planning.wa.gov.au/data/sdau_transfer/SDAU-016-20%20-%20Public%20Consultation%20%20Referral%20Links-%20Stamped/16.%20Applicant%20Urban%20Water%20Management%20Plan%20(Appendix%20P).pdf
https://online.planning.wa.gov.au/data/sdau_transfer/SDAU-016-20%20-%20Public%20Consultation%20%20Referral%20Links-%20Stamped/17.%20Applicant%20Economic%20Benefit%20Study%20(Appendix%20Q).pdf
https://online.planning.wa.gov.au/data/sdau_transfer/SDAU-016-20%20-%20Public%20Consultation%20%20Referral%20Links-%20Stamped/18.%20Applicant%20Sustainability%20Strategy%20(Appendix%20R).pdf
https://online.planning.wa.gov.au/data/sdau_transfer/SDAU-016-20%20-%20Public%20Consultation%20%20Referral%20Links-%20Stamped/19.%20Applicant%20R%20Codes%20Assessment%20(Appendix%20S).pdf
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 2003 - Amendment No. 1 to the LNRSPP was gazetted and incorporated a number of 
provisions relating to short-stay and permanent populations, including the 
determination of an 'identified developable area(s)' in which subdivision and 
development would have a ratio of not less than 70% tourist development and not more 
than 30% residential development. The policy also required that development at Smiths 
Beach is to reinforce the primary tourism function and not compromise the natural 
landscape, with the size, nature and location of development being determined having 
regard to the need to protect the visual amenity and environmental values of the area. 

 2006 - a draft Development Guide Plan (DGP) was adopted by Council for advertising 
(DGPs were the equivalent of what are now called Structure Plans under  current 
planning regulations).  

 2007 - the DGP was advertised and 8,709 submissions were received. The submissions 
were the subject of an independent audit which found that 7,531 submissions were 
deemed to be valid, and of that number, 88% (6,674) objected to the proposal.  

 2008 – the then proponent lodged an application for review to have the advertised DGP 
determined by the State Administrative Tribunal (SAT) on the basis of ‘deemed refusal’ 
as the DGP had not been determined within statutory time limits. A modified DGP was 
submitted through this process. The Council subsequently refused to adopt the modified 
DGP and a further application for review of the Council’s decision was lodged by the 
proponent with the SAT. 

 2009 – the Council resolved to settle the SAT proceedings on the advertised DGP (2007) 
by way of a consent determination supporting the modified DGP. This modified DGP 
arose from mediation on the advertised plan and the Environmental Protection 
Authority’s earlier determination of a reduced footprint for the development of the Site 
relative to that proposed under the advertised plan. 

 2011 - WAPC endorsed the DGP, subject to modifications (see Attachment B). The DGP 
remains a relevant planning instrument.  

 2010 - 2013 – an application for subdivision approval was lodged with the WAPC and 
ultimately approved following further SAT proceedings. The subdivision approval has not 
been implemented and has now lapsed. 

 2014 – ownership of the Site changes when it is acquired by Smiths 2014 Pty Ltd.  
 
OFFICER COMMENT 

The Proposal is of significant community interest and the Site is strategically significant. Whilst the 
City is not a decision-maker with respect to the Proposal, it is expected that the WAPC will place 
significant weight on the submission from the City, especially if the WAPC perceives that the City’s 
submission is based upon a sound and considered understanding and application of the planning 
framework, and sound strategic thinking.  
 
This report seeks to assist the Council in determining the content of the City’s submission, setting out 
and applying the planning framework to the Proposal. Because of the nature of the SDA process, 
however, application of the planning framework to the Proposal requires a broader perspective than 
would ordinarily be the case when assessing a development application. Discussion of the key issues 
considered relevant to assessment of the Proposal at this stage, or which may otherwise be of 
significant interest to the Council, is set out below, under the following sub-headings – 
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1. Concerns about use of the SDA process for the Proposal; 

2. The extent to which the Proposal could be lawfully considered under the current 
planning framework if the SDA process had not been introduced by the State;  

3. Concerns about consultation on the development application proceeding ahead of the 
completion of the EIA process; 

4. The fundamental elements of the planning framework relating to the Site; 

5. The proposed development footprint and density (including landscape/visual impact 
considerations, flora and fauna considerations, and the extent of land to be ceded to the 
Crown); 

6. Bushfire safety and management; 

7. Wastewater, storm water and water infrastructure; 

8. Residential / tourism mix / length of stay controls; 

9. Coastal hazards and management; 

10. Traffic and parking; 

11. Foreshore reserve and management, and proposal to accommodate SBSLC;  

12. Aboriginal heritage; and 

13. Proposed use of Community Title. 
 
At the end of each sub-section, there is a brief summary of the recommended response with respect 
to each set of issues. There is then a further sub-section raising the question as to whether, in an 
overall sense, the City should support or object to the Proposal, or not indicate overall support or 
objection, but instead identify aspects of or issues with the proposal which are seen as being positive 
and/or resolved, or negative and/or unresolved.  
 
It should be noted that this report does not seek to identify and assess all aspects of the Proposal or 
all of the relevant issues, instead focusing on what are considered to be the key issues at this stage. 
In substantial part that is because many of these key issues are considered unresolved, and it is 
therefore neither necessary nor possible to undertake a detailed assessment of all elements of the 
Proposal. 
 
Concerns about use of the SDA process for the Proposal 

There appear to be two key sets of concerns about use of the SDA process for the Proposal – 

1. Concerns that it is not consistent with the stated intent of the SDA process, when the P&D 
Act was amended to create that process; and 

2. Concerns about the SDA process in general, as it –  

a. Provides only a limited place for local government and local community input; and 

b. Gives the WAPC power to exercise discretion beyond the normal planning 
framework.  

 
Whilst, given the fact that the SDA process does exist and the Proposal is being advanced through 
that process, these concerns are unlikely to have any bearing on the outcome, it is still seen as 
appropriate to briefly explore the issues in this report, as they have been matters of significant 
community interest. 
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The SDA process was facilitated via the introduction of Part 17 through a June 2020 amendment to 
the P&D Act. Part 17 sets out ‘Special provisions for COVID-19 pandemic relating to development 
applications’. At the time of its introduction, the rationale for Part 17 set out by the State 
Government included that the powers provided to the WAPC –  

1. Would be temporary;  

2. Were intended to support ‘economic recovery’; and  

3. Would be for ‘development ready’ proposals.  
 
That rationale was reflected in the Explanatory Memorandum supporting the amendment to the 
P&D Act (Attachment C) and a ‘Planning Reform Fact Sheet’ (Attachment D) published at the same 
time.  
 
The temporary nature of the powers was directly reflected in the legislation itself, but the economic 
recovery and development ready elements of the rationale were not. There has, however, been a 
further amendment to extend the operating period, albeit the powers remain temporary in nature.  
 
It has, however, been suggested that support for ‘economic recovery’ is not required, principally on 
the basis that WA’s economy did not suffer to the same degree as many other places over the last 
few years. Employment and housing markets in much of Australia, including in WA and locally in 
particular, have in fact been tight for around two years, and there is an expectation that will continue 
for some time. There has also been a significant acceleration in inflation over that period. Economic 
growth in WA since June 2020 has also been fairly consistent with what had been experienced since 
around 2014 (the end of the ‘mining boom’). On that basis, there does not seem to be a particular 
need for ‘economic recovery’ at the present time.  
 
It is not, however, clear that economic growth will necessarily continue at its current rate. It is also 
the case that there has not been much significant investment in new tourism accommodation 
product, especially hotel accommodation, in the region for over a decade. It therefore remains 
arguable that investment in tourism product is desirable to support the WA and local economies in 
the future. It is also arguable that the SDA process, by allowing a project that might otherwise 
require a town planning scheme amendment and/or structure planning and/or subdivision approval 
process to occur prior to assessment of a development application, to instead proceed straight to the 
development application phase can result in planning decisions being made more efficiently, 
potentially facilitating investment that may not otherwise have occurred.  
 
With respect to the development ready concern, the Proposal has not, in all aspects, been developed 
and documented to the extent necessary to lodge and assess a development application through 
normal planning procedures. From that perspective, the Proposal is not as development ready as 
might be expected of a ‘normal’ development application assessed by either a local government or 
development assessment panel. Given that, it is not considered to be ‘development ready’ to the 
extent contemplated by the Explanatory Memorandum supporting the amendment to the P&D Act. 
 
Concerns about the SDA process more broadly, however, are considered to have more merit – and 
the Council may wish to reiterate earlier concerns it has raised with respect to the process. The 
potential basis for such concerns is set out in a little more detail below. 
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In terms of the involvement of the local government and local community, a ‘normal’ planning 
process to consider development on the Site consistent with the Proposal would involve – 

1. Possibly, a town planning scheme amendment to change land use permissibility’s in 
some parts of the Site, and potentially other town planning scheme provisions too. That 
process would involve technical assessment by City officers and the preparation of at 
least two formal reports for formal consideration of the Council, as well as a formal 
community consultation period. The planning consultation period would also be 
preceded by an EPA assessment process, which would also likely involve multiple 
opportunities for community input. 

2. A structure plan process that would also involve technical assessment by City officers 
and, given the context of the Proposal and the Site, the preparation of at least two 
formal reports for formal consideration of the Council. The process would also include a 
formal community consultation period (although that could conceivably occur in parallel 
with the town planning scheme amendment process).  

3. A subdivision application process, as part of which the City’s comment would be sought, 
and the City would later have a role in ‘clearing’ some conditions of approval. There 
would not, however, be any community consultation or formal role for the Council as 
part of that process, and the City may still have a role in clearing conditions as part of 
the SDA and/or an involvement in a subsequent Community Title process.  

4. A development application process, with the determining authority being the Regional 
Joint Development Assessment Panel (RJDAP). That process would involve technical 
assessment by City officers and the preparation of a formal report for consideration by 
the RJDAP (two members of which are local government Councillors), and would be 
preceded by a further phase of community consultation.  

5. Council meetings referred to above would be open to the public, held locally, and 
provide opportunities for direct involvement by the local community. RJDAP meetings 
would probably also be held locally, and would certainly be open to the public and 
provide opportunities for direct involvement by the local community. 

 
It is clear that the SDA process, where there may be only one opportunity for the community to make 
comment as part of the planning process, and where there is no formal assessment or decision-
making role for either local government officers or Councillors, provides significantly less scope for 
local community and local government input than would a normal planning process. It is also 
expected that when the WAPC makes a decision, it may do so from a premises in Perth, rather than 
locally, further limiting the capacity of the local community to be involved in the process.  
 
Given the above, it is seen as appropriate that the Council reiterates earlier concerns about the 
limited capacity for local communities and local governments to be involved in the SDA process. In 
doing so, it is seen as appropriate that the Council not target that concern at the DPLH staff that have 
been involved in the process or, indeed at the Proponent, as in both cases their communications and 
relationships with the City have been appropriate and respectful. Rather, it is considered that it 
should be made clear that the concern is with the legislation that has created the SDA process, rather 
than those involved in implementing the legislation.  
 
From a more practical perspective, however, it is also recommended that the Council request that, if 
and when the WAPC makes a formal decision on the Proposal, that it does so from a premises in the 
City of Busselton, at a meeting that is open to the public. That would assist, albeit in a small way, in 
allowing the local community to have more involvement in the process. In addition, given the nature 
of the issues likely to require consideration, it would be appropriate for all WAPC members involved 
in the decision to visit the Site prior to making their decision. 
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The most significant concern with the SDA process, however, is considered to be the capacity for the 
WAPC to exercise discretion beyond the planning framework. Through a normal planning process, 
approval of some elements of the Proposal may require a town planning scheme amendment, and at 
the end of that process, it must be tabled in Parliament and can be subject of a disallowance motion. 
 
Whilst it may be the case that the WAPC has and will continue to be conservative and responsible in 
the use of its discretion, and also that disallowance motions with respect to town planning scheme 
amendments are exceedingly rare, it is unusual and concerning that an administrative body has, in a 
significant sense, been given a power to make decisions that would otherwise be subject of 
Parliamentary scrutiny. Further, should a proponent be aggrieved by a WAPC decision, it has the 
capacity to lodge an application for review (i.e. an ‘appeal’) in the State Administrative Tribunal 
(SAT). That means that the SAT also has the power to make decisions that would otherwise require 
Parliamentary scrutiny, should there be an application for review.  
 
Given the above, it is considered that the SDA process does have the theoretical capacity to 
undermine the integrity of the WA planning system, in particular the controls on development set 
out in local planning schemes, which have been subject of formal decisions by local government 
councils and the responsible Minister, and then subject of Parliamentary scrutiny. 
 
Although there are a number of other perspectives through which this issue could be considered, 
there is not considered to be a need to further explore the issue here. It is, however, seen as 
appropriate that the Council reiterate earlier concerns about the capacity of the SDA process to 
undermine the integrity of the WA planning system, especially local government town planning 
schemes.  
 
Recommended response to this issue: 

a. Indicate that the Proposal is not considered to be ‘development ready’ to the extent 
contemplated by the Explanatory Memorandum supporting the amendment to the P&D 
Act that introduced the SDA process. 

b. Reiterate earlier concerns about the very limited scope for local government and local 
community input, relative to what would have occurred with a normal planning process. 

c. Strongly urge the WAPC, if and when it makes a decision on the Proposal, to do so from a 
premises located within the City of Busselton, at a meeting open to the public, and for 
WAPC members to undertake a site visit prior to making their decision.  

d. Reiterate earlier concerns about the capacity of the SDA process to undermine the 
integrity of the WA planning system, especially local government town planning schemes. 

 
The extent to which the Proposal could be lawfully considered under the current planning 
framework if the SDA process had not been introduced by the State 

Given the breadth of discretion available to the WAPC through the SDA process, concerns have been 
raised about the extent to which the Proposal could be lawfully approved under the current planning 
framework if the SDA process had not been introduced by the State.  
 
Whilst there are some elements of the Proposal that may not be able to be lawfully approved in the 
absence of the SDA process, they are limited to ‘land use controls’ (see towards the end of this sub-
section of this report for more details), and not to other aspects of the development, such as the 
development footprint, visual impact or effluent disposal – all of which broadly fall into the category 
of ‘development standards’, rather than land use controls. There are two key reasons for that.  
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Firstly, those development standards, where they are set out in the Scheme itself, are set out in – 

1. The main body of the Scheme text:  

2. ‘Schedule 8: Provisions Applying to Sussex Location 413 Smiths Beach Road, Yallingup’; 
or  

3. For much of the Site, in ‘Schedule 2: Additional Uses’ (specifically, Additional Use 36). 
 
Clause 4.5.1 of the Scheme, however, sets out that – 

Except for development in respect of which the R-Codes apply, if a development is the 
subject of an application for development approval and does not comply with a standard 
or requirement prescribed under the Scheme (including a policy or plan adopted 
pursuant to the Scheme), the local government may, despite the non-compliance, 
approve the application unconditionally or subject to such conditions as the local 
government thinks fit. 

 
Whilst clause 4.5.1 does not apply to some development standards set out in the Scheme, it is not 
the case with development standards set out in either Schedule 2 or Schedule 8. As such, any 
development standards set out in the Scheme could be lawfully varied by a planning decision-maker 
through a normal planning process. The fact that a lawful discretion exists to approve something, 
however, does not necessarily mean that it should be approved.  
 
Secondly, the other development standards set out in the planning framework that the Proposal is 
inconsistent with are set out in a Structure Plan (i.e. the approved ‘Development Guide Plan’ or 
‘DGP’, see Attachment B – note that the DGP also provides guidance about land use). Whilst the 
City’s town planning scheme did, at times in the past, give Structure Plans or equivalent ‘the force 
and effect of provisions of the Scheme’, since at least 2015 that has not been the case.  
 
In October 2015, the Planning and Development (Local Planning Schemes) Regulations 2015 
(Regulations) came into effect. Schedule 2 of the Regulations is the ‘Deemed Provisions’. By virtue of 
Regulation 10 (4) of the Regulations and S257B of the P&D Act, the Deemed Provisions are applicable 
to all local planning schemes in WA, and if they are inconsistent with a provision of a local planning 
scheme, the Deemed Provisions will prevail.  
 
Clause 27 (1) of the Deemed Provisions sets out the effect of a structure plan in the determination of 
an application for development approval, establishing that – 

A decision-maker for an application for development approval…in an area that is covered 
by a structure plan that has been approved by the Commission is to have due regard to, 
but is not bound by, the structure plan when deciding the application.  

 
That means that a planning decision-maker clearly has a capacity to approve development that is not 
‘compliant’ with a Structure Plan. Again, however, the fact that a lawful discretion exists to approve 
something, however, does not necessarily mean that it should be approved. 
 
Turning to land use controls, there may be some elements of the Proposal that a planning decision-
maker in a normal planning process could not lawfully approve. This matter is addressed on pages 
159-164, section 8.2.1, of the Development Application Report, although City officers reach 
somewhat different conclusions to those set out in that report. 
 

https://online.planning.wa.gov.au/data/sdau_transfer/SDAU-016-20%20-%20Public%20Consultation%20%20Referral%20Links-%20Stamped/1.%20Applicant%20Development%20Application.pdf
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Most of the Site is Zoned ‘Tourism’ in the Scheme. That includes all portions of the Site where 
development is proposed. Most, but not all, of the area in the Tourism Zone is also subject of the 
‘Additional Use 36’ (A36) designation. A36 sets out that, in addition to the uses normally permissible 
in the Tourism Zone, that uses normally permissible in the ‘Residential’ Zone are also permissible. 
Significantly, some of the area where the Villas are proposed is not subject of A36 (portions of the 
western and south-western portions of the Site are also identified as ‘Recreation’ Reserve, but there 
is no development proposed in that area – note that the area so identified is smaller than the area 
identified for transfer to National Park through the earlier planning process and, to a lesser extent, as 
part of the current Proposal).  
 
In the Development Application, four aspects of the development are identified that could 
potentially be considered to be prohibited, or ‘X’, land uses, or otherwise as a ‘use-not-listed’ – 

1. The Hire Shop; 

2. The Wellness Centre;  

3. The liquor sales component of the General Store; and 

4. The Villas. 
 
The Hire Shop would, as a stand-alone use or development, clearly fall into the ‘Shop’ land use 
designation in the Scheme. Shop is a prohibited use in both the Tourism and Residential Zones. Given 
its relatively small-scale relative to the Hotel, Restaurant and some other uses, however, it could 
potentially be considered as a use that was ancillary to those uses, pursuant to clause 3.3.3 of the 
Scheme. 
 
The Wellness Centre would, as a stand-alone development, clearly fall into the ‘Recreation – Private’ 
land use designation in the Scheme. Recreation – Private is a permissible use (‘D’ or ‘discretionary’) in 
the Tourism Zone. Given its relatively small-scale relative to the Hotel, Restaurant and some other 
uses, however, it could also potentially be considered as a use that was ancillary to those uses, 
pursuant to clause 3.3.3 of the Scheme. It is not clear why the report in the Development Application 
has identified the Wellness Centre as being a prohibited use. 
 
The liquor sales component of the General Store would clearly fall into the ‘Liquor Store – Small’ land 
use designation in the Scheme. Liquor Store – Small is a prohibited use in both the Tourism and 
Residential Zones. Given its relatively small-scale relative to the Hotel, Restaurant and some other 
uses, however, it could potentially be considered as a use that was ancillary to those uses, pursuant 
to clause 3.3.3 of the Scheme. In fact, if the liquor sales component of the General Store is not an 
ancillary element, then the General Store itself would also not be ancillary and would, itself, be a 
Shop and would therefore be a prohibited use in its entirety.  
 
The Villas, if they were being used for long-stay/permanent residential purposes only would fall into 
the ‘Grouped Dwelling’ use in the Scheme. As they are proposed to be used for both long-stay and 
short-stay purposes, however, they would, were it not for the fact that accommodation of more than 
six people for short-stay purposes is proposed, instead fall into the ‘Holiday Home (Multiple/Grouped 
Dwelling)’ land use classification. Whilst both of those land uses is permissible in the Residential Zone 
and therefore in the portion of the site subject of A36, both are, in fact, prohibited (or ‘X’) land uses 
in the Tourism Zone and therefore could not be approved in the portion of the site not subject of 
A36.  
 

https://online.planning.wa.gov.au/data/sdau_transfer/SDAU-016-20%20-%20Public%20Consultation%20%20Referral%20Links-%20Stamped/1.%20Applicant%20Development%20Application.pdf
https://online.planning.wa.gov.au/data/sdau_transfer/SDAU-016-20%20-%20Public%20Consultation%20%20Referral%20Links-%20Stamped/1.%20Applicant%20Development%20Application.pdf


Council 18 19 October 2022  

 

Because accommodation of more than six people for short-stay purposes is proposed, however, with 
up to 12 being proposed, the Villas cannot fall into the ‘Holiday Home (Multiple/Grouped Dwelling)’ 
land use classification. Instead, it is possible that they would fall into the ‘Tourist Accommodation’ 
land use classification, which is a permissible land use in the Tourism Zone. The Proponent has 
instead argued that the Villas constitute a ‘use-not-listed’, pursuant to clause 3.4.2 of the Scheme, 
and that is considered the only reasonable alternative to the Tourist Accommodation classification. 
In either case, however, the end result is the same – there is the lawful discretion to approve the 
Villas both within and outside the area affected by A36. 
 
All other land uses included in the Proposal are permissible in the Tourism Zone and therefore across 
the whole of the portion of the Site where development is proposed. As such, it is clear those land 
uses could be lawfully approved. As with development standards, however, the fact that a planning 
decision-maker could lawfully approve something does not mean that it should, and it is clear that 
approval of the Proposal within the current planning framework would require the exercise of a 
significant level of discretion with respect to land use controls. 
 
Recommended response to this issue: 

a. Not considered to be a need to include specific reference to this issue in the City’s 
submission.  

 
Concerns about consultation on the development application proceeding ahead of the completion 
of the EIA process 

Where proposed development is subject of a formal EIA process a planning decision-maker, including 
the WAPC through the SDA process, cannot determine an application unless and until the EIA process 
is complete. All subsequent planning decisions must also be consistent with the outcome of the EIA 
process. An earlier development proposal for the Site has also already been subject of a formal EIA 
process and, whilst noting that the current Proposal is a different development proposal, the 
Proposal does look to be inconsistent with some outcomes of the earlier EIA process (see Ministerial 
Statement No. 831 – Attachment E). In particular, the Proposal – 

1. Involves development outside the ‘Identified Development Land Area’ (Condition 4-2); and 

2. Does not provide for all of the ‘National Park Extension’ (Condition 5-1). 
 
As will become apparent later in this report, the issues those conditions sought to address are also 
considered two of the most critical issues for planning assessment of the current Proposal. Those 
issues being, in simple terms: (1) visual and landscape impacts; and (2) flora and fauna impacts. Both 
of those issues are also expected to be central to the current EIA process for the Proposal and, in 
fact, it seems likely that it is the EIA process that will largely determine the regulatory position on 
those issues, rather than the planning process.  
 
As will also become apparent later in this report, a third critical issue for the planning assessment of 
the current Proposal is related to water management, especially wastewater management. It is less 
clear that the EIA process will determine the regulatory position on that issue, but it is an issue that is 
clearly within the scope of the EIA process, and one where the EIA process may result in important 
and possibly binding guidance for the subsequent planning decision. 
 
The outcome of the EIA process could also result in a need to modify the Proposal and/or impact the 
Proponent’s willingness to proceed. Such change could conceivably be quite significant, including 
changes to the development footprint, density of development or approach to providing services, 
matters that are fairly fundamental to the Proposal.  
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Especially given the level of resourcing required at both State and local government level as part of 
the planning assessment, as well as the level of community interest in the process, it is considered 
that it would have been preferable that the planning consultation did not occur until after the EIA 
process had been completed. It is also considered that it would be appropriate for the State to re-
consult as part of the planning process after the EIA process has been completed, before making a 
formal planning decision. The City has expressed similar views to both the WAPC and the Proponent 
in the past, and it is considered those views should be reiterated.  
 
Recommended response to this issue: 

a. Reiterate earlier concerns about consultation occurring ahead of completion of the EIA 
process, and request that there be a further formal opportunity for the City, community 
and State agencies to consider and comment on the Proposal prior to formal WAPC 
consideration, and following the completion of the EIA process.  

 
The fundamental elements of the planning framework relating to the Site  

The planning framework relating to the site is principally set out in – 

1. State Planning Policy 6.1: Leeuwin-Naturaliste Ridge (SPP6.1); 

2. Leeuwin-Naturaliste Sub-regional Strategy (LNSS);  

3. City of Busselton Local Planning Strategy (LPS); 

4. City of Busselton Local Planning Scheme 21 (Scheme); and 

5. Smiths Beach Development Guide Plan (DGP).  
 
Both the LNSS and LPS, however, do not provide any guidance beyond what is set out in SPP6.1 
and/or the DGP, meaning that the key strategic direction is set out in SPP6.1, direction which is then 
reflected in the Scheme and DGP. 
 
Key planning outcomes that arise from application of that framework to determine the development 
potential of the Site are that – 

 The Site is identified as a location where development is supported; 

 The primary function of such development should be for tourism purposes; 

 Landscape and environmental values are critical factors to be considered and addressed 
before development can be approved; and 

 In the assessment and approval of the DGP, it had been determined that development 
should be restricted to the eastern part of the site, and the balance of the site should be 
ceded to the Crown and subsequently incorporated into the LNNP. 

 
The application of more detailed elements of the planning framework is set out as necessary 
elsewhere in this report. 
 
Recommended response to this issue: 

a. No response considered necessary. 
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The proposed development footprint and density (including landscape/visual impact 
considerations, flora and fauna considerations, and the extent of land to be ceded to the Crown) 

Earlier EIA and planning processes (specifically the process associated with the DGP), identified that 
development should be restricted to the eastern part of the site, and the balance of the site should 
be ceded to the Crown and subsequently incorporated into the LNNP. The boundary between those 
two areas was determined as being the firebreak that runs through the centre of the site on a north-
south orientation, with a public road intended to run essentially along the alignment of that 
firebreak. There are understood to have been three key reasons as to why that was identified as a 
logical boundary– 

1. It protected what was understood to be an important coastal heath vegetation 
community in the western part of the site (including the area where some of the 
Western Villas are now proposed);  

2. It meant that development did not extend further west towards Smiths Point or up the 
ridge in the western part of the Site, thereby reducing the landscape and visual impact 
of development from viewpoints along the coast within the LNNP; and 

3. It provided a clear, ‘hard’ boundary between areas that would be developed and areas 
that would not be developed. 

 
The initial focus in this section of this report is on considering the current Proposal in the context of 
these three key factors, as they are still considered to be useful as a basis for considering this set of 
issues.  
 
With respect to the first factor (coastal heath vegetation community), as noted earlier in this report, 
it is an issue that will be considered and fundamentally determined by the EIA process. Accordingly, it 
would clearly be premature for any planning authority to indicate support for the proposed 
westward extension of the development footprint, given the fact the EIA process is incomplete. That 
is particularly the case with respect to some of the Western Villas, although it is a less significant 
issue with the Hotel component of the Proposal. As part of preparing this report, the author also 
sought advice from a City officer with particular expertise in relation to flora, fauna and some other 
environmental matters, and a copy of their advice is provided as Attachment F.  
 
With respect to the second factor (landscape and visual impact), again, as noted earlier in this report, 
it is an issue that will be considered and fundamentally determined by the EIA process. Similarly, it 
would clearly be premature for any planning authority to indicate support for the proposed 
westward extension of the development footprint on that basis too. The City does not have the 
internal technical capacity to fully assess this issue and, in circumstances where the City itself has to 
determine applications in similar contexts, the City will seek and often rely to a significant degree on 
expert advice provided by DPLH and/or DBCA – but as the City is not the decision-maker, it has not 
been in a position to seek and consider such advice.  
 
With respect to the third factor outlined above – the fact earlier planning had identified that a road 
would be developed along the western boundary of the development area, to provide a clear 
boundary between the development area and the land proposed to be included in the LNNP - the 
current Proposal also provides a roadway where the development area adjoins areas not proposed to 
be developed, although it does not align in all cases with the proposed tenure boundary, and is also 
in a different, generally more westward, location. Aside from the different location, however, a ‘hard’ 
boundary in the form of a public road is not necessarily considered to be the best outcome, as it 
would allow the public to access the LNNP with or from their vehicles in an area where that may not 
be appropriate. It is worth noting that unmanaged or unapproved access by vehicles in the LNNP is a 
management challenge and, in fact, unapproved access to the Site by people in vehicles and/or 
campers has in fact long been an issue of concern to the owners, the City and DBCA. 
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Notwithstanding the above, it is considered that the City can provide some substantive input that the 
WAPC may find useful in considering the Proposal. There are in fact some elements of the Proposal 
that, from a landscape and visual assessment proposal, are considered to be appropriate and, in fact, 
can be expected to deliver a better outcome than the earlier planning processes associated with the 
Site. Those elements are set out below. 
 
Firstly, across most of the areas of the Site proposed to be developed, the overall density of 
development (in terms of the proportion of the land that would be built upon, or be covered in hard 
surfaces, as well as the potential height and bulk of buildings) will be less than what would 
reasonably have been expected with the earlier planning process. In addition, more vegetation 
should be able to be retained and/or planted, and there can be greater control and consistency in 
terms of building colours, finishes and materials. As set out later in this section of the report, 
however, those factors may not be as significant as the Proponent has suggested in their 
documentation. 
 
It is considered clear that, in the portion of the site to the east of the firebreak, the Proposal would 
have less visual impact than would arise from development proceeding in accordance with the earlier 
planning processes. It is, in fact, fairly clear that development could occur at a density somewhat 
higher than what is currently proposed in that eastern area and the visual impact would still be less 
than what would likely arise from development proceeding in accordance with the outcome of those 
processes. 
 
In addition, the Proposal does not involve development of buildings in the south-western corner of 
the development area identified through the earlier planning processes. Wastewater infrastructure is 
proposed in part of that area and would have some visual impact, but would have less visual impact 
than the buildings and roadways provided for through the earlier process. That south-western area is 
higher and more visible from at least some key vantage points than the area where some of the 
Western Villas are proposed and, as such, the fact development of buildings and roadways is not 
proposed in this area is considered to be an advantage of the Proposal relative to the outcome of the 
earlier processes. 
 
The two aspects of the Proposal outlined above form part of the Proponent’s rationale for the 
westward extension of the development area relative to the outcome of the earlier planning 
processes associated with the Site. Reiterating that the City does not have the internal technical 
capacity to fully assess the landscape and visual impact assessment, it is noted that the Proponent’s 
rationale for justifying the Proposal in visual and landscape terms turns to a significant degree on 
there being a very high capacity to retain and/or plant vegetation, and control building design and 
the aesthetics of the development more generally.  
 
Whilst it is considered reasonable to assume that the Proposal will provide for a higher level of 
control than what would result from the outcome of the earlier processes, it is not considered that 
the WAPC can reasonably assess the Proposal accepting that the degree of control contemplated by 
the Proponent will be achievable for the life of the development. Identifying exactly what degree of 
control can be assumed is somewhat difficult, but it is considered that a reasonably conservative 
approach should be taken, for the following key reasons - 

1. Development approval ‘runs with the land’, and it cannot be assumed that, should an 
approval be granted, the Proponent will actually have a role in implementation, 
especially on a long term basis. 

2. Assuming such a high level of control for the purposes of planning assessment would 
require the identification of clear, enforceable mechanisms that the planning authority 
can reasonably expect to be able to enforce, regardless of the responsible entity at the 
time – meaning that judgements about the capacity of the proponents per se are not 
relevant considerations.  
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3. Making an assumption of a high degree of control would require that the assessing 
planning authority was confident there would be a proactive, resourced and motivated 
planning authority in the development compliance space for the life of the 
development. Whilst it may be possible for DPLH/WAPC to develop that capacity, given 
that at this stage one can only assume that there will be a small and finite number of 
SDA sites, and that they will be scattered around the State, that seems unlikely. The 
experience with other State agencies with development compliance functions would 
suggest that such a capacity may not be developed and then maintained to the extent 
necessary. 

4. Developments generally and often necessarily evolve over time, in response to a wide 
range of factors, including fashions and varying individual preferences, and in WA our 
capacity to maintain tight controls on design/presentation over long periods of time has 
not been well established outside some very narrow contexts. 

5. There may be unforeseen issues or practical reasons why variations are required in 
future – e.g. something in future that is equivalent to the emergence of rooftop solar, or 
a need to replace and modify on-site effluent disposal systems in the future with 
different systems with different requirements. 

6. There could be legislative or other regulatory change outside the control of the planning 
authority, or the proponents or owners at the time, which override conditions of 
approval. A possibility is State level guidance / requirements in terms of bushfire safety, 
in particular the potential for consistent, State level guidance around the establishment 
of APZs or similar around dwellings. Multiple reviews/inquiries have recommended 
establishment of such guidance, including Recommendation 5 of the recent Wooroloo 
Review (although it is understood that, rightly in the view of City officers, the State 
Government has not accepted that recommendation of the Review, but more 
considered and appropriate recommendations of earlier reviews/inquiries following 
major bushfires have been accepted by Government in the past – this particular issue is 
discussed in more detail later in this report).  

 
Given the above, whilst it is agreed that all parties should aim to achieve a high degree of ongoing 
control over design and other aspects of the Proposal, should approval be granted, it is considered 
that landscape and visual impact assessment should be undertaken assuming a somewhat higher 
level of visual impact than what the Proponents aspire to, as a reasonable planning authority should 
take a more conservative approach.  
 
In closing, it is seen as necessary for City officers to make some overall observations about the 
westward extension of the development area – as whilst the City is not in receipt of detailed expert 
assessment or critique of the Visual impact Assessment, City officers do have a sufficient 
understanding of the issues to provide some substantive comment. In short, consideration of the 
documents indicates that some westward expansion of the development footprint may be 
appropriate in landscape and visual impact terms, although not to the extent proposed, especially in 
the portion of the Site closest to the coast, where the Hotel component of the Proposal is situated.  
 
Some of the westward expansion, in the area where the Western Villas are proposed, is on land that 
is within the ‘amphitheatre’ and is proposed to be developed at a fairly low density (and, despite the 
uncertainty around exactly how much vegetation may be able to be retained and/or planted, it is 
clear that a reasonable amount of vegetation could be incorporated into the development). Where 
westward expansion is proposed closer to the coast, however, it is in the form of somewhat denser 
development and would increase the horizontal extent of development at Smiths Beach when 
viewed from the north.  
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Recommended response to this issue: 

a. Do not support the westward extension of the development footprint relative to what 
was determined through earlier environmental and planning assessment processes for 
the Site, as there is insufficient information currently available to allow a planning 
decision-maker to express such support, particularly in terms of – 

i. The fact that the EIA process, which will substantially deal with this issue, 
has not been completed and it would therefore be premature for any 
planning authority to indicate support for that westward extension; 

ii. Detailed assessment and advice from landscape and visual assessment 
experts within DBCA and DPLH is not currently available publicly; 

iii. The unresolved nature of the assessment of the flora values of the area 
where the Western Villas are proposed; and 

iv. Uncertainty around whether the assumptions/assertions made by the 
Proponent around vegetation retention/landscaping and building design 
control are assumptions that a reasonable planning decision-maker should 
accept, and as such a reasonable planning decision-maker should base their 
landscape assessment on the basis of more conservative and risk averse 
assumptions about the potential landscape and visual impact of the 
Proposal. 

b. Note that some westward extension of the development footprint relative to what was 
determined through earlier environmental and planning assessment processes for the 
Site may, subject to more detailed assessment, be appropriate, but not the full extent 
proposed. 

c. Note the significant reduction in development proposed in the south-western part of 
the development footprint determined through earlier environmental and planning 
assessment processes for the Site. 

d. Note that, within the eastern part of the Site, the level of landscape and visual impact 
does look to be less than what would reasonably be expected to result from 
implementation of development in accordance with the outcomes of the earlier 
planning processes associated with the Site.  

 
Bushfire safety and management  

Bushfire is a significant hazard across most of the City. There are two key factors, however, that 
mean that the hazard and associated risk are relatively high on the Site, when compared with other 
locations in the City. Firstly, the Site adjoins highly vegetated areas of the LNNP, and is also in 
proximity to highly vegetated private land, as well as other private land that, whilst cleared, could 
have dry seasonal grasses present at times during the year, and therefore also be capable of carrying 
a running fire. Secondly, Smiths Beach Road is a cul-de-sac, accessed via Canal Rocks Road, which is 
also cul-de-sac, meaning that there is only one route available to access the broader road network, 
and so only one means of access and egress for people at the Site and/or emergency services, in the 
event of a bushfire. That is also true for the existing development at Smiths Beach.  
 
The Proposal would not change either of those risk factors, although it would change several other 
factors. Firstly, by significantly increasing the overall scale of development at Smiths Beach, all else 
being equal, the bushfire risk would increase – simply because there would be more assets and more 
people potentially exposed to the hazard. There are, however, several key factors that could reduce 
the overall risk, both for the Proposal as well as for at least some of the existing development at 
Smiths Beach – 
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1. There would be a capacity to establish an Asset Protection Zone (APZ) around the 
southern and western perimeters of the Smiths Beach settlement (noting that Smiths 
Beach is identified as a ‘Tourism Node’ settlement in the LPS);  

2. Because the Proposal involves development of new buildings that will need to be built 
to the determined Bushfire Attack Level (BAL) as per Australian Standard AS3959: 2018 
Construction of Buildings in Bushfire Prone Areas (AS3959), it would mean that the 
buildings along the southern and western perimeters of Smiths Beach would be more 
able to withstand bushfire hazard than the existing development at Smiths Beach (which 
is generally older and not built to those standards); 

3. The Proposal involves the connection of Smiths Beach to reticulated water services, and 
so would therefore improve access to water for fire-fighting purposes (note that there is 
some complexity with respect to this factor that may be important, but at the most 
fundamental level, connection to reticulated water services would improve access to 
water for fire-fighting in most situations); and 

4. The Hotel and Community Hub buildings would have a significant capacity to provide a 
refuge in the event of a bushfire, both for those staying or working on the Site, but also 
others who may be at Smiths Beach during a bushfire event (again, note that there is 
some complexity with respect to this factor that may be important, but at the most 
fundamental level those buildings would have a significant capacity to act as a refuge, 
and beyond the capacity of any existing buildings at Smiths Beach). 

 
Consideration of this issue by a planning authority, certainly through a normal planning process, 
however, requires assessment against a fairly detailed planning framework, set out in the following 
key documents – 

1. State Planning Policy 3.7: Planning in bushfire prone areas (SPP3.7);  

2. Guidelines for Planning in Bushfire Prone Areas (Guidelines); and 

3. AS3959. 
 
SPP3.7 and the Guidelines provide, inter alia, detailed guidance around five different ‘Elements’, 
setting out ‘Acceptable Solutions’ and, where those cannot be met, ‘Performance Principles’, against 
which planning proposals should be assessed to determine acceptability in terms of bushfire safety 
and management. The five Elements are – 

1. Location; 

2. Siting and Design of Development; 

3. Vehicular Access; 

4. Water; and 

5. Vulnerable Tourism Land Uses.  
 
The Proponent, in their BMP, has indicated that the Proposal meets the Acceptable Solutions for 
Elements 1, 4 and 5, but requires assessment against the Performance Principles for Elements 2 and 
3. It is agreed that the Acceptable Solutions for Element 4 are met by the Proposal, and that the 
Acceptable Solutions for Elements 2 and 3 are not met. It is not considered entirely clear, however, 
that the Acceptable Solutions for Elements 1 and 5 are met.  
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At the outset it is worth noting that it is not readily apparent what the WAPC is seeking to achieve 
through Element 5, which to a significant degree repeats aspects of other Elements, including 
Element 1 – the Acceptable Solution for which requires development to be capable of being built to 
BAL-29 or below. The BMP sets out how that would be achieved in significant detail and complexity, 
but detailed critique of that aspect of the BMP would require advice either from an accredited Level 
3 Bushfire Planning and Design (BPAD) Assessor and/or technical advice from the Department of Fire 
& Emergency Services (DFES), and, as the City is not the assessing planning authority, the City is not 
in receipt of either at this stage.  
 
In addition, however, it needs to be noted that the approach to meeting Elements 1 and 5 may be 
affected by the outcome of the EIA process, both in terms of what vegetation may be removed, but 
also what vegetation may need to be retained and/or planted to achieve a satisfactory landscape 
outcome. Whilst it is clear that, with the nature and location of development proposed within the 
Site all buildings could be capable of being built to BAL-29 or below, it is not clear that will be 
possible whilst still achieving acceptable environmental and landscape outcomes. This issue, as well 
as much of the commentary provided below, is also relevant to assessment of the Proposal against 
Element 2.  
 
Further, the BMP, like most BMPs, and in accordance with the Guidelines, indicates that ongoing 
compliance with the BMP will be achieved via the City’s ‘Bush Fire Notice’, issued pursuant to Section 
33 of the Bush Fires Act 1954 (Bush Fires Act), unless modified by the BMP. That is the normal 
practice and the City’s current Bush Fire Notice does provide for normal requirements to be replaced 
by the requirements of a BMP. It cannot, however, be assumed that the City’s Bush Fire Notice will 
remain in its current form for the life of the Proposal, and multiple State Government 
reviews/inquiries into bushfire matters have recommended greater State guidance, control and 
standardisation of Bush Fire Notices. This is a matter that has been identified and recommendations 
made, but not implemented, through the following reviews/inquiries – 

1. The first ‘Keelty Report’ (A Shared Responsibility: The Report of the Perth Hills Bushfire 
February 2011 Review, published in June 2011) – Recommendations 38 and 39; 

2. The ‘Ferguson Report’ (Report of the Special Inquiry into the January 2016 Waroona Fire, 
published in April 2016) – Recommendation 11; 

3. The ‘Buti Review’ (Bushfire Planning and Policy Review – A Review into the Western 
Australian Framework for Planning and Development in Bushfire Prone Areas, published 
in January 2019) – Recommendation 14 and Action 8; and 

4. The ‘Wooroloo Review’ (AFAC Independent Operational Review – A review of the 
management of the Wooroloo fire of February 2021, published in December 2021) – 
Recommendation 5. 

 
Should the recommendations of those reviews/inquiries be implemented, there is a risk that the 
approach to vegetation management set out in the BMP could be superseded by more standardised 
approaches set at State level and, whilst it is perhaps less likely, they could also be superseded by a 
decision of the City to modify its Bushfire Notice. There are further policy uncertainties related to the 
fact that, at the present time, there are no clear mechanisms for the adoption, modification or 
revocation of BMPs, which are not mentioned at all in the Bush Fires Act. The Bush Fires Act is also 
expected to be reviewed, as part of the planned development of a ‘Consolidated Emergency Services 
Act’.  
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The City has, in fact, been advocating for a number of years, including through a submission made to 
the Wooroloo Review, for the State to prioritise implementation of these recommendations. That is 
because the lack of consistency and clarity with respect to Bush Fire Notices and BMPs is a significant 
issue of concern, given the key role they play in community safety and in ensuring alignment 
between planning and building approval decisions on the one hand, and ongoing vegetation and fuel 
hazard management requirements on the other. The City has very significant practical experience 
with respect to these matters, and reflecting that experience has consistently been advocating for 
the introduction of relatively simple and standardised approaches that appropriately balance often 
competing bushfire safety, environmental and amenity considerations. That may not, however, be 
consistent with the more fine-grained approach set out in the BMP for the Proposal.  
 
Even without the uncertainties outlined above, however, it is generally considered that sustainable 
bushfire safety outcomes in locations such as Smiths Beach, especially those that appropriately 
balance bushfire safety, environmental and amenity considerations, may be better achieved through 
higher building standards, balanced against relatively low expectations for vegetation and fuel hazard 
management. In that context, it is considered that it may be preferable to construct the buildings, in 
particular the Villas, to the BAL-40 standard. Given that the WAPC is not bound by the planning 
framework in the same way as a normal planning decision-maker, it would be open to the WAPC to 
impose such a requirement.  
 
The remainder of this sub-section is focused on Element 3, which relates to vehicular access. The key 
issue with respect to vehicular access relates to the fact that, as already noted, Smiths Beach Road is 
a cul-de-sac, accessed via Canal Rocks Road, which is also a cul-de-sac. That means there is only one 
route available to access the broader road network, and so only one means of access and egress for 
people at the Site and/or emergency services, in the event of a bushfire. The distance from the Site 
to Caves Road is also approximately 1.8km, the first 650m of which passes through an area of 
relatively high bushfire hazard, due to the presence of significant vegetation on one or both sides of 
the road. 
 
The planning framework, however, creates a very strong expectation that development of the kind 
proposed should have at least two means of access and egress. That is so there are multiple routes 
available for evacuation of people from a location in the event of a bushfire, as one route may have 
been made unsafe by the bushfire. It is also to provide multiple routes for emergency services to 
both get into a location to fight a bushfire, and also to leave that location if it becomes unsafe, or to 
escort out people who may need to be evacuated.  
 
The planning framework expresses that expectation in a number of ways, perhaps most significantly 
in this case in Acceptable Solution A3.2a and Performance Principle P3i, which are as follows – 

 A3.2a Multiple access routes  

Public road access is to be provided in two different directions to at least two 
different suitable destinations with an all-weather surface (two-way access).  

If the public road access to the subject site is via a no-through road which cannot 
be avoided due to demonstrated site constraints, the road access is to be a 
maximum of 200 metres from the subject lot(s) boundary to an intersection where 
two-way access is provided.  

The no-through road may exceed 200 metres if it is demonstrated that an 
alternative access, including an emergency access way, cannot be provided due to 
site constraints and the following requirements are met:  
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- the no-through road travels towards a suitable destination; and  

- the balance of the no-through road, that is greater than 200 metres 
from the subject site, is wholly within BAL-LOW, or is within a 
residential built-out area – Figure 23. 

 P3i  

The design and capacity of vehicular access and egress is to provide for the 
community to evacuate to a suitable destination before a bushfire arrives at the 
site, allowing emergency services personnel to attend the site and/or hazard 
vegetation. 

 
The Proponent has identified in their BMP that the Proposal is not consistent with A3.2a and, as 
such, certainly in the context of a normal planning process, an assessment against P3i would be 
required. The Proponent’s BMP does set out such an assessment – and also provides an assessment 
against other relevant provisions of SPP3.7. 
 
Even in the context of a normal planning process, assessment of a proposal against SPP3.7, or against 
most provisions of SPPs, though, is not solely about assessing ‘compliance’ with particular provisions. 
A broader perspective, focused on intent and objectives is sometimes required. That was a clear 
conclusion drawn in Bunnings Group Limited and Presiding Member of the Metro North West Joint 
Development Panel [2019] WASAT 121 (Bunnings Decision). The Proponents also reference the 
Bunnings Decision in their BMP.  
 
It is clear that there is no practicable means of providing a second means of access and egress for 
Smiths Beach. Doing so would mean developing a new road, either to the north, through the LNNP to 
Yallingup Beach Road, or south, via Canal Rocks Road, through the LNNP and private properties, to 
connect to Wyadup Road. The landscape and environmental impacts of either of those hypothetical 
roads would be very significant (and almost certainly unacceptable), and the cost would also be 
prohibitive. In addition, it is questionable whether either would actually deliver a significant bush fire 
safety outcome, especially the hypothetical southern option, as if the existing route from Smiths 
Beach to Caves Road was not safe (i.e. turning west from Smiths Beach Road onto Canal Rocks Road), 
then the alternative may also not be safe (i.e. turning east from Smiths Beach Road onto Canal Rocks 
Road, before somehow heading south to Wyadup Road via a hypothetical new road).  
 
The same is, however, true with respect to Yallingup, Bunker Bay and, arguably, Eagle Bay. It is also 
true of many other small coastal settlements in WA. It is also not just significant new development, 
such as what is contemplated by this Proposal, which is expected to have a second means of access 
and egress. The requirement also applies to much less significant development (although it should be 
noted that it does not apply to development of new houses on existing lots).  
 
As such, applying such a requirement in an inflexible manner could result in the effective sterilising of 
many new development opportunities in those settlements. It is also conceivable that an inflexible 
approach could prevent new development occurring that, despite not having a second means of 
access and egress, might reduce the overall level of bushfire risk to that  area or settlement. The 
Minister for Planning has in fact been reported as making statements to that effect with respect to 
the Proposal (although, if that reflects the Government’s view, it is certainly not well reflected in the 
planning framework). 
 
The Proponent’s BMP is essentially setting out a case that the Proposal will, in an overall sense, 
reduce the bushfire risk to people and assets at Smiths Beach. Whilst it is considered somewhat early 
for the City to accept that case, principally because of the unresolved nature of the EIA process and 
the fact that the City is not in receipt of expert technical analysis, the case set out by the Proponents 
in a broad sense is not seen to be unreasonable.  
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Recommended response to this issue: 

a. Identify that it is unclear whether the proposed approach to bushfire management will 
be consistent with environmental and landscape values. 

b. Identify that there is a significant level of uncertainty around ongoing BMP 
implementation. 

c. Note that the City is not in receipt of sufficient expert advice to enable a full assessment 
of and/or support for significant elements of the BMP.  

d. Indicate that sustainable bushfire safety outcomes that appropriately balance bushfire 
safety, environmental and amenity considerations may be better achieved through 
constructing buildings to the BAL-40 standard, and note that, given that the WAPC is not 
bound by the planning framework in the same as a normal planning decision-maker, it 
would be open to the WAPC to impose such a requirement.  

e. Note that it is not practicable to develop a second means of access and egress for Smiths 
Beach. 

f. Note that, whilst it is too early to accept the case put by the Proponent, it is not 
considered unreasonable to suggest that a better overall bushfire risk outcome may be 
achieved through development of the Site, although that has not been clearly 
demonstrated by the Proponents at this stage. 

 
Potable water, stormwater and wastewater infrastructure 

The Proposal involves the extension of Water Corporation’s Dunsborough reticulated water network 
to Smiths Beach, to service the Site, although the Water Corporation may not necessarily be the 
licensed water service provider for the infrastructure (which would involve a pipeline and pumping 
infrastructure to extend the current Dunsborough network from Yallingup to Smiths Beach). The 
exact pipeline route, however, has not been identified. The Proposal is consistent with the outcome 
of the earlier planning processes for the site in this regard, and this is considered to be an 
appropriate way to provide potable water to service the development.  
 
With respect to stormwater, there is good soil permeability across much of the Site, and clearly a 
capacity to manage stormwater within the site. This aspect of the Proposal is, however, not fully 
resolved, and additional groundwater monitoring is required. Resolution of this issue may affect 
other aspects of the design, for instance if additional land is required for stormwater retention and 
treatment, there may need to be changes to the landscaping proposed.  
 
The matter that is much less resolved, however, is the approach to wastewater, where on-site 
effluent disposal is proposed (through a combination of mainly individual ATUs for the Villas, and a 
larger, centralised system for the Hotel and other elements of the Proposal). The outcome of the 
earlier planning processes for the site, however, was that reticulated wastewater services would be 
required, with wastewater ultimately being pumped to Water Corporation’s Anniebrook Waste 
Water Treatment Plant (WWTP). Whilst it may be possible to find an on-site solution that could work 
effectively and also meet environmental and other objectives, the Proponent has not provided 
enough information to assess the adequacy of the Proposal and, as such, the City is clearly not in a 
position to support the approach proposed at this stage.  
 



Council 29 19 October 2022  

 

There is also, however, not considered to be enough information available for the City to indicate 
that the only appropriate wastewater outcome for this Proposal would involve connection to 
reticulated wastewater services. There has been some external commentary suggesting that the 
Scheme ‘requires’ that the Site be connected to reticulated sewer/wastewater services. That is, 
however, not actually the case. Clause 5 (i) of Schedule 8 of the Scheme sets out that – 

5…a Structure Plan must…Ensure that all development is connected to reticulated 
sewerage…unless the local government and other relevant responsible authorities are 
satisfied that suitable alternative technologies can be implemented.  

 
The Scheme therefore does specifically allow consideration of alternatives to reticulated sewerage, 
but there is also a clear need to demonstrate that would result in acceptable outcomes. As set out 
above, the Proponent has not demonstrated that at this stage. It is also considered clear that the 
approach to and appropriateness of the proposed approach to wastewater should be set out and 
assessed to a very high level of detail and confidence before development approval should be 
contemplated. Given the planning framework and the significance of the issue, this is not a matter 
that should be left to resolution through conditions of approval. 
 
With respect to reticulated water and, should the Proponent modify the Proposal at some stage 
wastewater services, there are also some unresolved issues with respect to pipeline routes and /or 
pumping infrastructure sites. Development of that infrastructure may also have environmental or 
visual impacts. 
 
Recommended response to this issue: 

a. Note that the Proposal involves connection to reticulated water services. 

b. Indicate that further information is required to assess proposed approaches to 
stormwater and wastewater management and, as such, the proposed approaches 
cannot be supported at this stage. 

c. Indicate that, given the planning framework and the significance of the issues, the 
proposed approaches to stormwater and especially wastewater management should be 
set out, resolved and determined to be appropriate at a high level of detail and certainty 
before the granting of development approval, and not left to be resolved through 
conditions of approval.  

d. Note the unresolved nature of potential routes to connect the Site to reticulated water 
and/or wastewater services. 

 
Residential / tourism mix / length of stay controls 

Because of the planning framework, there is a need to consider the extent to which the Proposal is 
‘tourism’ development, as distinct from ‘residential’ development. SPP6.1, which establishes the key 
strategic planning direction for the Site, contains the following provisions relevant to consideration 
of this issue - 

1. Policy Statement PS 1.3, which sets out that – 

The coastal settlements at Eagle Bay, Yallingup, Gracetown, Prevelly and 
Gnarabup will permit a mix of tourism and residential development. The 
Tourist Node of Smiths Beach, defined as being land west of Smiths Beach 
Road, has potential for tourist development, including short-stay 
accommodation. Residential development will be permitted on Sussex 
Location 413 (i.e. the Site) but will be secondary to the predominant tourist 
function. 
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Subdivision and development of the identified developable area(s) of Sussex 
Location 413 will have a ratio of not less than seventy percent (70%) tourist 
development and not more than thirty percent (30%) residential 
development calculated from the developable land area. Mixed residential 
densities of up to a maximum R Coding of R25 under Statement of Planning 
Policy No 3.1 (Residential Design Codes) for residential development will be 
considered. Identifiable developable land will exclude areas to be set aside 
for Principal Ridge Protection, national park, public open space, or similar 
purposes as designated on an approved Development Guide Plan.  

2. Land Use Strategy LS 1.2.1, which sets out that – 

Proposed development at Smiths Beach will reinforce the primary tourism 
function of the site and not compromise the landscape values of the area. 
The size, nature and location of any development in the development 
investigation areas at Smiths Beach must be determined having regard to 
the overriding need to protect the visual amenity and environmental values 
of the area. 

 
Those provisions of SPP6.1 are then reflected in the Scheme, with clause 5 (c) of ‘Schedule 8: 
Provisions Applying to Sussex Location 413 Smiths Beach Road, Yallingup’, setting out that - 

5…a Structure Plan must:…(c) Ensure that land identified for subdivision and 
development of the Identified Developable Land Area(s) is designated so that a ratio of 
not less than seventy percent (70%) of the overall Identified Developable Land Area(s) be 
used for tourist uses, as may be granted development approval in the 'Tourist' zone, and 
not more than thirty percent (30%) residential development be achieved from the overall 
Identified Developable Land Area(s). 

 
The provisions are also then reflected in the DGP, with 70% of the developable area identified as 
‘Tourist’ and 30% as ‘Residential’. For reasons set out earlier in this report, however, had subdivision 
proceeded as per the approved DGP, the DGP would not have had the same impact on development 
potential as had been envisaged when it was first adopted, and the zoning and land use controls set 
out within the Scheme would have prevailed. As a result of that, within the portion of the site subject 
of A36, development of dwellings is permissible, and the development of a Single House is, in fact, a 
‘P’ or ‘permitted’ use (although it should also be noted that most development would likely have 
taken the form of Grouped Dwellings, which are a ‘D’ or ‘discretionary’ land use). In practice, without 
an amendment to the Scheme, there would be no clear way of consistently implementing the land 
use controls that the DGP sought to establish. 
 
In addition, at the time SPP6.1 and the DGP were developed, there was a fairly ‘binary’ 
understanding of the issue in the planning framework, in that accommodation was generally 
considered to be either short-stay (and could not be used to accommodate the same people for 
more than 90 days in a year) or residential (and, in most cases in law, even if not in fact, not able to 
accommodate people for periods of less than 90 days in a year). Further, it was often understood 
that, if all else were equal, the returns from short stay development would be less than from 
residential development. Financial and regulatory risk factors could also significantly impact decision-
making, as short stay development would typically be seen as higher financial risk and so face higher 
borrowing costs, and short stay only developments could also be subject of more onerous 
investment regulation. 
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There has, however, been a shift away from that binary understanding over the last decade or so. 
There are two key reasons for that. Firstly, whilst short term letting of ‘residential’ properties has 
long been a feature in the City, the emergence of online booking platforms with national or 
international presence has seen that grow, and coincided with an increasing ‘professionalisation’ of 
the activity. That has expanded the range of tourism markets making use of that kind of 
accommodation. Secondly, the activity has gone from being essentially unregulated in practice to, in 
the City and many other locations in WA and elsewhere, becoming an activity that is subject of 
evolving systems of regulation.  
 
In some parts of the City, around a third of all housing stock has a current holiday home registration. 
There is a further significant and often larger proportion of the housing stock which is not 
permanently occupied, but generally used on a short stay basis only, by the owners and their friends 
and family. This includes places like Yallingup Townsite, Eagle Bay Townsite, Old Dunsborough and 
parts of Quindalup. In short, over half of the housing stock in these areas is not permanently 
occupied, and is used for short-stay / tourism purposes only. It is also considered that over the last 
decade or so the proportion of housing stock in the short stay letting market has generally increased 
in these areas, although good data is not actually available for the period prior to 2013, which was 
when the City began regulating the industry.  
 
There is not seen as being any reason why the Villas that form part of the Proposal would have a 
higher level of permanent occupancy than the other parts of the City identified above. In fact, for a 
range of reasons, it is considered that the level of permanent occupancy would be lower, and the 
proportion being actively used as commercially rented holiday homes would be higher. That includes 
the fact that the restrictions that the Proponent proposes with respect to the use and development 
of the Villas would discourage those looking for a permanent residence. In many cases those wanting 
a house to live in would be better served by acquiring a more conventional residential or rural-
residential property. It also includes the fact that the Villas would be physically integrated into a 
broader tourism development, meaning that short stay guests would have a different and in most 
respects superior amenity and access to facilities than would be the case with a more conventional 
‘holiday let’. A fairly conservative assumption would be that at least 50% of the Villas would be 
available for short-stay rental, even in the absence of any regulation.  
 
The other accommodation takes the form of hotel rooms, which would be expected to be used for 
short stay purposes only, and there is therefore no reason to question whether it is ‘tourist 
development’.  
 
The key questions with respect to this set of issues are therefore seen as relating to the Villas, and 
the extent to which the Proposal would ‘reinforce the primary tourism function of the site’. There 
will be those who would like to see that question addressed in a mostly quantitative fashion, seeking 
to identify what percentage of land area, accommodation units and/or building floorspace could only 
be used for short-stay purposes, and more specifically that it should be a minimum of 70%. That 
would, however, fail to recognise the fact that short-stay and residential are not binary concepts. It is 
also more relevant to a planning proposal that, like the earlier planning processes for the Site, would 
lead to subdivision of the Site, and a number of subsequent development processes on individual lots 
– and therefore a need to avoid the further ‘watering down’ of the tourism element as each lot gets 
developed (which, given the current planning framework, would have been difficult to avoid with the 
outcome of the earlier planning processes in any case). 
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As the Proposal is in the form of a development application, a detailed breakdown of floorspace can 
be provided, and there is not the same ‘watering down’ risk to consider (although it should be noted 
that future land use change cannot be ruled out, and some changes to design would be likely to 
occur over time). At the request of the City, the proponents have provided a somewhat more 
detailed floorspace breakdown than what has been provided in the application documents. That 
indicates a total development floorspace on the site (excluding the campground platforms) of 
39,482m2, of which 10,678m2 would consist of the Hotel and Community Hub, with the balance being 
associated with the Villas. 
 
There seems little question that, should the Proposal proceed, it would reinforce the tourism 
function of the Site. It is less clear, however, that it does so to the extent envisaged by the planning 
framework, as across a majority of the land area across the site where buildings are proposed, those 
buildings could be used for residential/long-stay purposes should the owners choose to do so. Given 
the unresolved nature of many of the other aspects of the Proposal it is somewhat difficult to 
develop firm views on what may be appropriate to ensure the intent is clearly achieved, but there 
are several means by which that could be done. Those means include – 

1. Ensuring that any of the Villas being leased, for either short or long stay purposes, is 
managed through a common letting pool and through a single managing agent; 

2. Ensuring tight controls on modification or redevelopment of the Villas, setting out a 
need to maintain a consistent appearance and quality over time; 

3. Identifying that a portion of the Villas cannot be used for long stay purposes; or 

4. Decreasing the number of Villas and/or increasing the number of Hotel rooms proposed. 
 
Certainly points 1 and 2 are considered to be necessary conditions to apply to any approval, should 
approval be granted. It is not so clear, however, that points 3 and 4 necessarily have to be addressed, 
and it is in fact premature to do so until other elements of the Proposal are better resolved. 
 
Recommended response to this issue: 

a. Identify that, should be approval be granted, conditions achieving the following should 
be applied – 

i. Ensuring that any of the Villas being leased, for either short or long stay purposes, 
is managed through a common letting pool and through a single managing agent; 
and  

ii. Ensuring tight controls on modification or redevelopment of the Villas, setting out 
a need to maintain a consistent appearance and quality over time. 

b. Identify that, once other aspects of the Proposal are closer to resolution, consideration 
may need to be given to – 

i. Identifying that a portion of the Villas cannot be used for long stay purposes; or 

ii. Decreasing the number of Villas and/or increasing the number of Hotel rooms 
proposed. 
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Coastal hazards and management 

The Site is located close to the coast, and there is therefore a need to consider the potential for the 
Proposal to be exposed to coastal hazards i.e. coastal erosion and coastal inundation. The 
Proponents have provided a Coastal Hazard Assessment which addresses both hazards, and clearly 
identifies that the Site is not at significant risk from coastal inundation. The Site is, however, 
identified as being at risk from coastal erosion hazard, and a seawall, integrated into a beach access 
ramp, is in fact proposed in the foreshore reserve at the western end of the beach in front of the Site 
to manage coastal erosion. That structure would also improve access to the beach for Surf Life Saving 
activities. 
 
The approach proposed is consistent with the direction set out in the City’s recently adopted Coastal 
Hazard Risk Management and Adaptation Plan (CHRMAP) – noting that the final CHRMAP document, 
at the time of writing, had not been finalised, but the Council has made a final decision on the 
CHRMAP recommendations. The CHRMAP identifies Smiths Beach as Management Unit MU01, and 
identifies ‘Protect’ as the adaptation pathway for coastal erosion hazard and ‘Avoid’ as the 
adaptation pathway for coastal inundation hazard. The Proposal is consistent with direction. 
 
The CHRMAP, in Recommendation 4 (b) (i) also identifies - 

4. That the City undertake or support, subject to appropriate assistance from the State and/or 

Federal Government, the following associated but additional work…(b) Coastal erosion modelling, 

following specific geotechnical investigations (possibly in partnership with landowners), for the 

following Management Units: (i) Smiths Beach… 

 
The Proponents have, in fact, undertaken the specific geotechnical investigations and more detailed 
coastal erosion assessment contemplated by Recommendation 4 (b) (i). The geotechnical 
investigations indicate that there is a significant amount of rock under the Site and adjoining 
foreshore reserve, meaning that the level of coastal erosion risk is less than what is indicated by the 
modelling undertaken by the City and identified in the CHRMAP, which took a more conservative 
approach in the absence of detailed geotechnical information and which had assumed a relatively 
sandy and erosion prone geology.  
 
Given the above, in a broad sense the Proposal is considered to appropriately respond to coastal 
hazards. There are questions, however, around land tenure, ongoing maintenance of the proposed 
seawall/access ramp and the eventual replacement of the proposed structure. Currently, the land 
where the structure is proposed is UCL, meaning that the State itself would need to approve the 
construction, but in the absence of something to the contrary, management and maintenance 
responsibility would rest with the City, through what are sometimes referred to as the ‘otherwise 
unvested facilities’ provisions. In practice, though, it is unlikely that the State would agree to the 
construction without first identifying how and by whom the structure would be maintained. 
 
Processes are underway that would see the foreshore at Smiths Beach transferred from UCL and into 
the LNNP or, in the case of the portion adjacent the beach to the west of Gunyulgup Brook, subject 
of a management order granted to the City. That has been contemplated for a long time, and is now 
possible because of the broader South West Native Settlement process. For the purposes of this 
report it is assumed that, prior to any development proceeding, the City will have a management 
order over the portion of the foreshore where the seawall/access ramp is proposed. The structure 
would therefore be a private seawall being developed on Crown Land managed by the City.  
 

https://online.planning.wa.gov.au/data/sdau_transfer/SDAU-016-20%20-%20Public%20Consultation%20%20Referral%20Links-%20Stamped/14.%20Applicant%20Coastal%20Hazard%20Assessment%20(Appendix%20N).pdf
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There are other contexts where that has occurred the City, specifically private seawalls in the Siesta 
Park and Marybrook areas. In those contexts, the City has ‘power to licence’ over the foreshore 
reserve, and, with the consent of the Minister for Lands, enters into a licence agreements with the 
landowners that allow the construction to occur and require the landowner to maintain the structure 
at their cost. The construction also requires development approval, with more detailed plans than 
those currently available for this aspect of the Proposal being provided and assessed. Both the 
development approval and licence agreement also typically have finite, ten year periods of validity – 
although that does not necessarily mean that extensions may not be granted.  
 
It is envisaged that, should the Proposal be approved, the City would enter into a licence agreement 
with the Proponents, with the consent of the Minister, which would allow the Proponent to develop 
the structure and take responsibility for its maintenance for a defined period. There would also need 
to be a clear and unambiguous responsibility to transfer that responsibility from the Proponent to 
any subsequent owners of the Site. A key question, however, would be what the defined period was 
and what happens at the end of that period. 
 
The reason that a ten year period is applied to approvals for private seawalls in the Siesta Park and 
Marybrook areas is that it is not clear that the approaches being implemented are suitable for the 
longer term. The approach proposed for this Site, however, is considered appropriate for a 
considerably longer period, although even in this case it may eventually need to be incorporated into 
a broader and more integrated approach to erosion protection at Smiths Beach, to protect the 
foreshore / foredune itself, as well as existing and potential new public infrastructure and existing 
private development.  
 
In such a context, and also because a licence over Crown Land in perpetuity would not be 
appropriate, a defined term is considered appropriate, but for a period longer than ten years. It is 
considered that a period of around 40 years may be appropriate, as it would be reasonable to 
develop infrastructure with such a design life, and integration into a broader protection strategy for 
Smiths Beach may be necessary by that time. 
 
Recommended response to this issue: 

a. Note the proposed approach to coastal hazards and management looks to be broadly 
sound. 

b. Note that the City is likely to be granted a management order over the UCL where the 
proposed seawall/beach access ramp is located.  

c. Identify that, with respect to the proposed seawall/beach access ramp – 

i. More detailed plans are required; 

ii. There needs to be an appropriate mechanism to approve the development 
occurring on Crown Land; 

iii. The Proponent to meet the costs of constructing and maintaining the structure for 
a significant period; and 

iv. There needs to be a clear and unambiguous capacity to transfer that responsibility 
from the Proponent to any subsequent owners of the Site. 
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Traffic and parking 

Because City managed public parking areas and roads may be affected by the Proposal, the City 
obtained an independent peer review of the Transport Impact Assessment. A copy of that review is 
provided as Attachment G. It should be noted, however, that Caves Road is managed by Main Roads 
WA (MRWA) and, as such, it is expected that the WAPC would largely rely on assessment and advice 
by MRWA in relation to any impacts on Caves Road and/or the Caves Road/Canal Rocks Road 
intersection. It is noted and agreed, however, that the intersection does require upgrading, the key 
issue is the extent to which that would be funded by the Proponent or by the State.  
 
The peer review also identifies some questions around sight lines at other intersections, including 
proposed crossovers or new road connections from the Site onto Smiths Beach Road. Whilst not fully 
resolved, these are not considered by City officers to be difficult questions to resolve.  
 
The City also needs to provide advice to the WAPC on parking considerations. At peak times, car 
parking demand exceeds supply at Smiths Beach. The same is true for many other coastal locations in 
the western part of the District, including City managed sites at Yallingup, Bunker Bay, Meelup Beach 
and in Quindalup. It is also true at a number of DBCA managed sites, such as at Injidup and Wyadup. 
In the case of Smiths Beach and at many of those other locations, there is only a very limited capacity 
to increase car parking supply without having unacceptable amenity, environmental or landscape 
outcomes. Any significant increase in supply may also result in infrastructure that is still insufficient 
to meet peak demand (demand which may simply expand to match any increase in supply – noting 
that at peak times many people would be choosing not to visit the sites because of the level of 
congestion currently experienced), but which is then underutilised for much of the year.  
 
The Proposal would also result in a net increase in parking demand, as well as providing additional 
supply. The Proponent’s assessment indicates that the Proposal would provide somewhat more 
additional supply than parking demand. Whilst much of their assessment is seen to be reasonable, 
there are some elements that may require further consideration, specifically – 

1. An assessment of increased Surf Life Saving Club demand from members/parents, as 
opposed to staff/officers, has not been provided – whilst much of the demand may 
already exist, the development of the Club facility might be expected to increase 
demand, although it is not clear that the Proponent should be responsible for meeting 
that demand. 

2. Some of the proposed additional supply is on public land, and it is not clear that it 
should be allocated to the Proposal and/or that it will actually be developable and/or 
useable, this consists of – 

a. Parking along the currently informal track out to Smiths Point; 

b. Parking along the currently undeveloped and unnamed road reserve to the south 
of the Site; and 

c. On-street parking along the north-south oriented part of Smiths Beach Road.  
 
It should be noted that the Council has recently made a decision to change parking management 
arrangements on the north-south oriented part of Smiths Beach Road. That was in response to safety 
concerns generated by inappropriate parking at peak times, with cars being parked on both sides of 
the road, partly on the road and partly on the verge, restricting access for other vehicles, including 
emergency services. Whilst previously parking was not allowed on either side of the road but was 
allowed on the verge on both sides, parking is now not allowed at all on the western side of Smiths 
Beach Road, but is allowed on the road and verge on the eastern side. The City will assess the success 
of this approach over the 2022/23 summer period.  
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In an overall sense, however, it is considered that, at peak times, public parking demand at Smiths 
Beach will expand to fill whatever supply is provided, and active management will increasingly be 
required.  
 
Recommended response to this issue: 

a. Note that the Caves Road/Canal Rocks Road intersection requires upgrading, and the 
WAPC will need to determine the extent to which that upgrade should be funded by the 
Proponent and the extent to which it should be funded by the State.  

b. Identify that elements of parking supply and demand require further consideration, 
including – 

i. Surf Life Saving Club associated demand; and 

ii. Identified supply on the track to Smiths Point, the road reserve to the south of the 
Site and within the north-south oriented section of Smiths Beach Road.  

 
Foreshore reserve and management, and proposal to accommodate SBSLC 

It is understood that both SLSWA and SBSLC are broadly supportive of the proposal to accommodate 
SBSLC within the Proposal. That should not, however, necessarily be interpreted as support for the 
Proposal in a broader sense, and it is noted that neither SLSWA nor SBSLC is a planning authority or a 
body that has responsibilities with respect to development assessment. In the absence of 
development of the Site, it is difficult to see how a facility for SBSLC could be developed other than 
through placing a building in the foreshore reserve in front of the existing developed sites. Because 
reticulated wastewater is not currently available at Smiths Beach that would also entail on-site 
effluent disposal within the foreshore reserve.  
 
SBSLC is a successful and popular club, providing water safety training and services to people in the 
western part of the District, and the incorporation of an appropriate facility for SBSLC within the 
Proposal is considered to be of significant potential benefit. Should the Proposal proceed, however, 
there would be a need to identify appropriate tenure arrangements for the facility. Often, surf 
lifesaving clubs operate from facilities on Crown Land, managed by the relevant local government 
and leased to Surf Life Saving for a ‘peppercorn’ amount – although operating, maintenance and 
sometimes asset replacement/renewal costs would also usually be recovered.  
 
The City has discussed this matter with SLSWA, SBSLC and the Proponents, and it is understood that a 
similar arrangement may be appropriate in this instance, although rather than managing Crown 
Land, the City would need to own and manage a Community Title lot (see further discussion below), 
which it would then lease to Surf Life Saving for a peppercorn amount, as well recovering reasonable 
operating, maintenance and asset costs. It is considered likely, however, that the owners of ‘normal’ 
Community Title lots would have to contribute to the costs of maintaining the Site to a very high 
standard (in terms of landscaping/presentation), resulting in costs beyond what the City or Surf Life 
Saving would commit to in other contexts.  
 
It is also worth noting that, whilst the Proponents do envisage making use of Community Title to 
implement the Proposal, they are not and cannot seek approval for Community Title through the SDA 
process, and it needs to be demonstrated that all aspects of the Proposal could be delivered without 
use of Community Title. Whilst, in most cases, there are considered to be workable alternatives, it is 
difficult to see how the SBSLC facility component of the Proposal could be implemented without 
some form of subdivision of the Site, and the creation of a lot or land title owned by the State, City or 
SLSWA (noting that Community Title is a form of subdivision, being in essence a form of Strata Title). 
A lease between the Proponents and the City, State or SLSWA would not be appropriate, as it could 
not provide perpetual tenure. 
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An alternative to providing the SBSLC facility integrated into the Proposal would be a separate 
building on the additional foreshore reserve that it is accepted should be ceded to the Crown in 
association with the development of the Site – although the exact size, dimensions and location of 
the land that should be ceded have not yet been determined or agreed. A facility could not, however, 
be accommodated within the area proposed to be ceded, certainly not without significantly affecting 
other uses of that space, and placing a building in the most important and intensively used part of 
the foreshore. It is considered preferable that the SBSLC facility is located outside the foreshore 
reserve, although it could conceivably be a free standing or separate building, rather than being fully 
integrated into the Proposal.  
 
With respect to the foreshore reserve, notwithstanding the fact that coastal hazard issues appear to 
have been appropriately addressed, there is considered to be a need to consider what may be 
required to serve the community over the longer term, and to in fact look beyond the life of the 
Proposal. Once the Site has been developed, there is unlikely to be another opportunity to require 
the ceding of land in association with development. It should also be noted that there are very few 
opportunities to expand and essentially no opportunities to create new beach access nodes on City 
managed land on the City’s western coast, meaning that Smiths Beach is very strategically important 
as a beach access node for the community – as it essentially represents the only significant expansion 
opportunity.  
 
It is considered that the area proposed to be ceded would result in a total foreshore reserve area 
that would not be large enough to meet community needs, especially when the range of uses 
contemplated in association with the Proposal is considered – including a very tight integration with 
the Proposal itself and provision of vehicle access to Smiths Point (see discussion below). The total 
foreshore area, including both existing UCL and the land proposed to be ceded, would be around 
6,000m2. The equivalent areas at Yallingup and Old Dunsborough are currently around 4,000m2, but 
do not have the same degree range of uses, and they are quite constrained in the range of activities 
possible. It is considered that a useable foreshore area of around 1.0 ha would be appropriate – 
noting that along the City’s northern coast there are a significant number of locations where useable 
foreshore areas of that or larger size exist.  
 
Continued vehicle access to Smiths Point is also considered to be inconsistent with the Proposal, or 
the creation of pleasant and safe foreshore amenity. It is also difficult to see how it would be 
consistent with the visitor experience sought by Hotel guests.  
 
Recommended response to this issue: 

a. Indicate that the location of the SBSLC facility outside the foreshore reserve is seen as 
appropriate, but that it also may be appropriate for the facility to be a free standing or 
separate building, rather than being fully integrated into the Proposal. 

b. Indicate that appropriate perpetual tenure arrangements for the SBSLC facility need to 
be identified. 

c. Indicate that a larger foreshore reserve than what is proposed is considered 
appropriate, with a total useable foreshore area of around 1.0 ha being seen as 
appropriate to meet community needs. 

d. Note that continued vehicle access to Smiths Point looks to be inconsistent with the 
Proposal and with the creation of pleasant and safe foreshore amenity.  
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Proposed use of Community Title 

The Proponents have indicated that they intend to use ‘Community Title’ to implement the proposal. 
Community Title is a form of Strata Title, that allows for multiple tiers or levels of titles, allowing for 
the creation of two or more lots which can then be further subdivided creating ‘second tier’ lots, or 
even third or fourth tier lots conceivably, within the context of an overall Community Title Scheme. 
That was not possible with earlier forms of Strata Title in WA. Community Title also provides for the 
progressive subdivision and development of land, and for a degree of flexibility over time, not 
possible under earlier forms of Strata Title. Community Title has become possible in WA through the 
Community Titles Act 2018. Whilst similar forms of title have existed in other jurisdictions for some 
time, Community Title is therefore a relatively new concept in WA – and there are currently no 
Community Title Schemes in the City of Busselton. 
 
The Proponents have set out, in Part 3.8 of the Development Application Report a summary of their 
Community Titles concept. As already noted, however, they are not and cannot seek approval for 
Community Title through the SDA process, and it needs to be demonstrated that all aspects of the 
Proposal could be delivered without use of Community Title. Whilst it may in some cases be more 
challenging to do so, it is considered that there are, in most cases, multiple alternative means of 
achieving that. In such a context, however, it would be appropriate for any approval to be subject to 
a number of conditions requiring the identification of satisfactory arrangements for ongoing 
management of things like landscaping and shared infrastructure.  
 
Recommended response to this issue: 

a. Note planned use of Community Title, but indicate that should approval be granted, 
conditions would need to be applied that would require appropriate ongoing 
management and development should the Proponent choose not to make use of 
Community Title.  

 
Aboriginal heritage 

The Proponents have provided a Heritage Report which indicates they are seeking approval to 
disturb an Aboriginal Heritage site pursuant to Section 18 of the Aboriginal Heritage Act 1972. The 
City does not have a formal role in that process and is not an authority on Aboriginal Heritage 
matters. Should that approval not be granted, however, it may require material changes to the 
Proposal. In practice that process will need to be completed before a planning assessment can be 
completed.  
 
Recommended response to this issue: 

a. Note the need to resolve Aboriginal Heritage processes before the planning assessment 
can be completed.  

 
Should the City support or object to the Proposal in an overall sense? 

Officers have not recommended that the City support or object to the Proposal in an overall sense. It 
is, however, open to the Council to choose to do so. As set out in this report, however, significant 
aspects of the Proposal are considered to be unresolved and it would therefore clearly be 
inappropriate for the City to indicate overall support without significant caveats and conditions.  
 
Recommended response to this issue: 

a. For the Council to determine.  
 

https://online.planning.wa.gov.au/data/sdau_transfer/SDAU-016-20%20-%20Public%20Consultation%20%20Referral%20Links-%20Stamped/1.%20Applicant%20Development%20Application.pdf
https://online.planning.wa.gov.au/data/sdau_transfer/SDAU-016-20%20-%20Public%20Consultation%20%20Referral%20Links-%20Stamped/11.%20Applicant%20Heritage%20Report%20(Appendix%20K).pdf
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Statutory Environment 

The key statutory environment is set out in the P&D Act, the Regulations, the Scheme and the EP Act. 
Where elements of that statutory environment are considered to have a significant impact on the 
assessment of particular aspects of the Proposal or issues requiring consideration, it is set out 
alongside the discussion of that aspect or issue.  
 
Relevant Plans and Policies  

Key relevant plans and policies are – 

1. State Planning Policy 6.1: Leeuwin-Naturaliste Ridge (SPP6.1); 

2. Leeuwin-Naturaliste Sub-regional Strategy (LNSS);  

3. City of Busselton Local Planning Strategy (LPS); 

4. City of Busselton Local Planning Scheme 21 (Scheme);  

5. Smiths Beach Development Guide Plan (DGP); and 

6. State Planning Policy 3.7: Planning in bushfire prone areas (SPP3.7) and associated 
Guidelines.  

 
Where elements of those plans and policies are considered to have a significant impact on the 
assessment of particular aspects of the Proposal or issues requiring consideration, it is set out 
alongside the discussion of that aspect or issue. 
 
Financial Implications  

There are no financial implications associated with the officer recommendation.  
 
Stakeholder Consultation 

No external stakeholder consultation was required or undertaken in relation to this matter by the 
City. The City is, however, in receipt of feedback on the Proposal from some State agencies, as well as 
a high level summary of the outcomes of the community consultation on the Proposal undertaken by 
the WAPC, the outcomes of which were as follows – 

1. Total valid submissions – 2,562 

2. Support – 852 

3. Support with changes – 78 

4. Do not support – 1,632 
 
A more detailed breakdown of submissions is not currently available to the City. 
 
Risk Assessment  

An assessment of the potential implications of implementing the officer recommendation has been 
undertaken using the City’s risk management framework, with risks assessed taking into account any 
controls already in place. Noting that the recommendation involves the making of a submission on 
the Proposal to the WAPC, no risks of a medium or greater level have been identified.   
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Options  

As an alternative to the recommendation the Council could: 

1. Choose not to make a submission; 

2. Choose to identify different and/or additional comments and/or issues of concern; 
and/or 

3. Choose to indicate general support or general objection to the proposal, either instead 
of or in addition to identify comments and/or issues of concern.  

CONCLUSION 

It is recommended that the Council make a submission on the Proposal, generally consistent with the 
Officer Recommendation.  
 
TIMELINE FOR IMPLEMENTATION OF OFFICER RECOMMENDATION 

Should the Council choose to make a submission and determine the terms of that submission, a 
submission will be provided to the WAPC by no later than 26 October 2022.  
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